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THE SHARING ECONOMY: REGULATION AND THE EU
COMPETITION LAW

Deni Vitkovic

∗

This article addresses a phenomenon of the sharing economy regulation and
the European Union competition law concerns its business models encounter
or are likely to face in the foreseeable future. The first part of the paper
examines the importance and relevance of the sharing economy for the
regulators, whilst the second part reviews potential systems of the regulation,
that is, through the governmental and self-regulation mechanisms, with a
highlight on the role of innovation and the consumers’ perspective. The third
part deals with the identified competition law concerns arising from both the
dominant position and the possible mergers of the sharing economy
undertakings within the EU. It is overall argued that the sharing economy
changes the way of doing business for good, providing an alternative to the
traditional markets and a better utilisation of unused assets, what calls for
an effective and carefully tailored regulatory framework.

I.

Introduction

The sharing economy1 – a term often used interchangeably, although
inaccurately2, with expressions such as ‘collaborative consumption’,
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1
“An economic system in which assets or services are shared between private individuals,
either for free or for a fee, typically by means of the Internet.” See Oxford Dictionary,
Sharing economy
<www.oxforddictionaries.com/definition/english/sharing-economy> accessed 12 July 2016.
2
Each of these terms describes a similar, yet different, business model. Author opts for the
term ‘sharing economy’ as the most commonly used expression in the academia. It is also
worth mentioning that the European Commission uses the term ‘collaborative economy’,
whilst the other EU institutions use the ‘sharing economy’. See more Rachel Botsman, The
Sharing
Economy:
Dictionary
of
commonly
used
terms
∗

79

‘collaborative economy’, ‘peer economy’, ‘on-demand economy’, ‘access
economy’, ‘circular economy’ or ‘gig economy’ – is used in this paper as an
umbrella term for any economic system3 in which businesses operate on
online platforms which enable sharing of goods or services between private
individuals whether for free or a fee.4 The whole idea behind the sharing
economy is that it allows individuals to create monetary or non-monetary
benefits from often underused assets or skills.5
In many aspects, the sharing economy appears to be not efficiently regulated,
or it is captured only by the traditional regulatory frameworks.6 Within the
discussions around the ongoing Digital Single Market Strategy7, the
European Commission (‘Commission’) believes that tearing down Member
States’ regulatory walls and moving to a single digital market could annually
contribute €415 billion to the EU economy and create hundreds of thousands
of new jobs8. In its communication, the Commission highlights that the
sharing economy “is small but growing rapidly, gaining important market
shares in some sectors”9. It estimates that the gross revenue sharing economy
reached €28 billion in 2015, almost double than in the previous year and is
set to expand robustly.10
Despite it being a phenomenon of the 21st century11, case law related to the
sharing economy in the European Union (‘EU’) is rather modest, with EU
<www.collaborativeconsumption.com/2015/11/12/the-sharing-economy-dictionary-ofcommonly-used-terms/> accessed 4 July 2016.
3
See more about the different sharing economy business models in Damien Demailly and
Anne-Sophie Novel, The sharing economy: make it sustainable (2014) Studies N°03/14,
IDDRI, Paris, France, 13-18.
4
See more Alex Stephany, The Business of Sharing: Making it in the New Sharing Economy
(Palgrave Macmillan 2015).
5
PwC Publication, Consumer Intelligence Series - The Sharing Economy (2015)
<www.pwc.com/us/en/technology/publications/assets/pwc-consumer-intelligence-seriesthe-sharing-economy.pdf> accessed 26 June 2016, 5.
6
See infra III. Regulating the Sharing Economy.
7
See
more
European
Commission,
Digital
Single
Market
<http://ec.europa.eu/priorities/digital-single-market_en>; Collaborative economy <
http://ec.europa.eu/growth/single-market/strategy/collaborative-economy/index_en.htm>
accessed 30 June 2016.
8
See Commission Staff Working Document, ‘A Digital Single Market Strategy for Europe
– Analysis and Evidence’, SWD(2015) 100, 06.05.2015.
9
Communication from the Commission, A European agenda for the collaborative economy,
COM(2016) 356 final, 02.06.2016., 2.
10
ibid.
11
Sharing economy started to appear in the literature in early 2000s. See more Yochai
Benkler, Coase’s Penguin, or, Linux and The Nature of the Firm (2002) 112 The Yale Law
Journal 369.
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courts having not yet considered any competition law case involving the
sharing economy business. To date, authorities and courts have dealt only
with the limited scope of the legal issues occurring in the ride-sharing (e.g.
Uber) and flat-sharing (e.g. Airbnb) sectors – arguably because these two
sharing economy companies are most advanced, having become its poster
children. Depending on the jurisdiction, they are facing diverse challenges –
from a sector-specific regulation and various political initiatives coming from
local authorities who are scrutinising the need for protection of ‘traditional
competitors’ and consumers from the sharing economy’s alleged undesirable
effects – to strong, sometimes even violent, reactions of the market
incumbents.12
The question of how should the sharing economy be regulated, to a great
extent, reflects the ‘unhappy marriage’13 between the innovation and
competition law.14 Even though innovation in many ways promotes rivalry,
as some point out – whilst the former may be seen to promote monopolies,
the latter is designed to oppose them.15 Notwithstanding, there are at least two
main avenues available to regulate the sharing economy. One is through
governmental regulation and the other through self-regulation. Along with
the consumer’s perspective, with an accent on the difficulty of establishing
the liability for injuries or damages caused, these options are discussed below.
It is generally argued that establishment of a modern and flexible framework
for the sharing economy should be applauded since it would clarify much
vagueness its innovative business models have brought to practice.
This paper further examines various sharing economy concerns in the context
of the primary EU competition law rules, including articles 101 and 102 of
the Treaty on the Functioning of the European Union16 (‘TFEU’) and the
European Union Merger Regulation17 (‘EUMR’). Article 101(1) TFEU seeks
to prohibit agreements, decisions by associations of undertakings and
concerted practices that are restrictive of competition, whilst article 102
TFEU is directed towards the unilateral conduct of dominant firms which act
12

See infra – II.II. Why is the Sharing Economy important?
Lex Mundi Intellectual Property Practice Group, Intellectual Property and Competition
Law (2012) p 1 <www.lexmundi.com/Document.asp?DocID=3911> accessed 13 July 2016.
14
See more infra III.I. The Role of Innovation.
15
ibid.
16
Consolidated version of the Treaty on the Functioning of the European Union (TFEU), OJ
C 326, 26.10.2012.
17
Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations
between undertakings (the EC Merger Regulation), OJ L 24, 29.1.2004.
13
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in an abusive manner.18 The EUMR was introduced due to concern that
certain mergers could lead to less competitive markets and adverse effects for
consumers post-merger.19
The majority of legal concerns around the sharing economy that arose among
the commentators across the board were largely founded on the predictions
and analysis of the ongoing development of the sharing economy business
models. It seems that these concerns first and foremost may arise from a
position of dominance, which falls under the scope of Article 102 TFEU,
even though some of them, such as contractual obligations and pricing
restrictions, may as well be scrutinised as agreements under Article 101(1)
TFEU. The concerns identified in this paper are, namely, the ‘winner-takesall’ effect, imposing barriers to ‘multi-homing’, asymmetries of bargaining
power, contractual obligations such as referencing rivals, ‘most-favourednation’ and ‘meet-the-competition’ clauses, and imposing of price
restrictions, for instance, a resale price maintenance and predatory pricing.20
The concerns further stretch to the merger control,21 with issues such as
escaping the scrutiny of competition authorities, vertical integration and
leveraging and the use of big data.
As the sharing economy evolves rapidly – with its incumbents more and more
likely to fall under some of these rules, this research should provide a useful
overview of the credible EU competition law concerns. It is overall argued
that even though competition law concerns are present, the existing tools of
enforcement can be sufficient if the Commission appropriately approaches to
the assessment of, in many ways specific, a phenomenon of the sharing
economy.

Richard Whish and David Bailey, Competition Law (8th edn, Oxford University Press
2015), 183.
19
ibid.
20
See infra IV.I. Concerns arising from a dominant position.
21
See infra IV.II. Concerns under EU Merger Regulation.
18
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II.

The sharing economy

Due to its peer-to-peer nature22, the sharing economy operates on a two-sided
market. Two-sided markets arise when two different types of users may
benefit from interacting with each other through one or more platforms or
mediators – and these are not a recent thing.
Two-sided markets have probably existed from at least medieval times23,
when franchises were granted by the crown or other authorities to entities
such as towns or priories, etc., to run fairs and markets to generate commerce,
bringing merchants to sell their goods to buyers who had likely originally
come to worship on a Sunday or saint’s feast day.24 More merchants attracted
more buyers and vice-versa, a virtuous cycle that in today’s economic terms
are called a ‘network effect’25. Similar two-sided platforms can be found in
newspapers, as an intermediary to link advertisers and readers, with greater
value for advertisers the more readers a newspaper has. One of the most
important innovations in financial services since World War II is the credit
card, a platform linking consumers and merchants, again the greater numbers
of each group creating more value for the other group in the network. More
recently, computer operating systems connect computer users and application
developers.26
The sharing economy functions on these same principles. In this case, the
online platform is acting as an intermediary. In order to operate, that platform
must get both sellers and buyers on board – and only if a transaction between
them takes place the market exists.27 Thus, there are at least three categories
of actors in the sharing economy. First are providers or suppliers of goods
22

See infra II.I. What is the Sharing Economy?
Ray Fisman and Tim Sullivan, The Inner Lives of Markets: How People Shape Them—
And They Shape Us (PublicAffairs 2016) 99-120.
24
See Samantha Letters, Online Gazetteer of Markets and Fairs in England and Wales to
1516 (Last updated 16 December 2013) <www.history.ac.uk/cmh/gaz/gazweb2.html>
accessed 13 July 2016.
25
See more infra IV.I.a. Winner-takes-all effect; See also David S. Evans and Richard
Schmalensee, The Antitrust Analysis of Multi-Sided Platform Businesses (2012) CoaseSandor Institute for Law & Economics Working Paper No. 623; Mark A. Lemley and David
McGowan, Legal Implications of Network Economic Effects (1998) 86(3) California Law
Review, art 7.
26
See Thomas R. Eisenmann, Geoffrey G. Parker and Marshall W. Van Alstyne, Strategies
for Two-Sided Markets (October 2006) Harvard Business Review 92.
27
David S. Evans, The Antitrust Economics of Two-Sided Markets (September 2002) AEIBrookings Joint Center for Regulatory Studies Related Publication 2, 2.
23
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and services. They share their assets, time, resources and/or skills, and can be
private or professional undertakings operating on a temporary or permanent
basis. Second are the platform operators who through their platforms offer
access to such goods or services and facilitate transactions and other
intermediary services between the providers and users. Third are the users of
these goods and services – the consumers.28
Having these relationships in mind, the common features of business models
employed in the sharing economy are discussed further in the below text as
these are crucial to understanding what the sharing economy really is, why it
is important and how it is relevant to the EU competition law.
1.

What is the sharing economy?

As previously noted, ‘sharing economy’ is an umbrella term used to capture
a wide range of similar business models that have emerged because of
developments in information and communications technology, significantly
lowering transactions costs.29 The common features of these business models
are considered below.
A primary underlying feature of sharing-economy businesses is that each is
set up in the form of a multisided ‘peer-to-peer’ online platform that
facilitates the exchange of goods or services. The business – a third-party
platform operator – brings together providers of goods and services on one
side, and users, who can access the platform over the internet, on the other.
At the same time, the platform provider does not purchase or sell any goods
or services itself.30 The benefit of such business models is that being hosted
through digital platforms enables “a more precise, real-time measurement of
spare capacity and the ability to dynamically connect that capacity with those
who need it”31.
A further sharing economy characteristic is the mutual trust between
providers of goods and services and users, since “a standard and more
28

Commission Staff Working Document, European agenda for the collaborative economy supporting analysis, SWD(2016) 184 final, 02.06.2016, 5.
29
Deloitte Access Economics, The sharing economy and the Competition and Consumer Act
–
Australian
Competition
and
Consumer
Commission
(2015)
<www.accc.gov.au/system/files/Sharing%20Economy%20-%20Deloitte%20Report%20%202015.pdf> accessed 3 July 2016, 1.
30
Stephen P. King, Sharing Economy: What Challenges for Competition Law? (2015) 6(10)
Journal of European Competition Law & Practice 729, 729.
31
PwC Publication (n5), 15.
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intrusive regulation is often absent”32. That trust is created through ‘peer
review’ system incorporated into the platform. It is used to rate goods and
services provided, often aiming to ensure minimum standards and to
overcome consumer protection concerns. That system “to some degree
mimics the outcomes that more direct regulation would seek to achieve”.33
Nevertheless, that trust is essential for individuals to connect and make a
transaction34, and consequently for the platform operators to make a profit
out of it. A renowned sharing economy expert Rachel Botsman went even
further, arguing that “trust is the currency of the new economy”.35
Finally, for sharing economy platforms to be functional, ownership of an
asset or skill is a prerequisite.36 The ownership confers the right to use the
asset or skill the way owner sees it fit, including allowing others to use or
access it. Hence, literally anything underused or simply available to monetise
– such as empty room, garage or office space, a spare work tool, bike or a
space in a car – can create a new value for the owner. That facilitates mutually
beneficial exchanges that might not otherwise have occurred.37
These three characteristics lead to probably the biggest incentive to engage
in sharing economy business – the possibility for small and micro
entrepreneurs to offer services without employing a large amount of capital,
while also being able to easily create new employment, flexible working
arrangements and new sources of income. It enables them reaching a wider
market and customer base, creating more competitive and efficient markets

32

João E. Gata, The Sharing Economy, Competition and Regulation (November 2016)
Competition
Policy
International,
2
<www.competitionpolicyinternational.com/assets/Europe-Column-November-Full.pdf>
accessed 30 June 2016.
33
Deloitte Access Economics (n29) 3.
34
“Economic agents perceive digital trust to be the key element of success in the digital
economy: 83% of respondents to the Accenture Technology Vision 2016 Survey agreed that
trust is the cornerstone of the digital economy. Given its important role the question arises
how government policymaking can promote social trust in online platforms.” See Ignacio De
Leon, Competition Policies in the Internet-based industries: Do we need to reboot the
debate? (2016), 19 < www.academia.edu/24719038/Competition_Policies_in_the_Internetbased_industries_Do_we_need_to_reboot_the_debate> accessed 2 July 2016.
35
See Rachel Botsman, The currency of the new economy is trust, TED Talks (June 2012)
<www.ted.com/talks/rachel_botsman_the_currency_of_the_new_economy_is_trust>
accessed 13 July 2016.
36
Deloitte Access Economics (n29) 2.
37
ibid.
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by improving the matching between demand and supply38 – and that seems
to be the real essence of the sharing economy.

2.

Why is the sharing economy important?

The sharing economy’s significance is not only its rapid growth on a global
scale but also its changes to the traditional ways of doing business. It is one
of the key focus points of the EU Digital Single Market Strategy, being
described as “a new way to offer and use products and services through
online platforms”39. The sharing economy covers the whole spectrum of
different sectors and is much more widespread than one might be aware.
According to ‘Mesh’40, a website with the flattering subheading ‘the pulse of
the sharing economy’, there are over 9.700 registered sharing economy
companies across 133 countries. To illustrate, a few most well-known sharing
economy companies are: Airbnb, CouchSurfing and HomeAway in a shortterm rental sector; Uber, Lyft and BlaBlaCar in a transportation sector;
Taskrabbit, TaskAngel and Freelancer in a personal services sector;
TransferWise, LendingClub and KickStarter in a finance sector, and many,
many more across the board.41 The constant development of sharing economy
is recognised by the EU which points out that “many imaginative people in
Europe are developing new business models” on a daily basis.42
The British Government envisaged the potential in 2014, when Business
Minister Matthew Hancock MP asked an independent researcher to write a
report on the sharing economy and “to make recommendations as to how the
UK could become a global centre for this fast-growing sector”43. In one of
its Reports from Sessions on ‘Online Platforms and the Digital Single
Market’ House of Lords recommended careful balancing of the need to
38

European agenda for the collaborative economy - supporting analysis (n28) 5.
European Commission, Factsheet on the collaborative economy (2016)
<http://ec.europa.eu/DocsRoom/documents/16955/attachments/1/translations/en/renditions/
native> accessed 1 July 2016, 1.
40
See ‘Mesh – the pulse of sharing economy’, < http://meshing.it/> accessed 12 July 2016.
41
See more Mesh, Companies <http://meshing.it/companies> accessed 12 July 2016.
42
Factsheet on the collaborative economy (n39) 1.
43
Debbie Wosskow, Unlocking the sharing economy - An independent review, Report for
the UK Minister of State for Business, Enterprise and Energy (2014) 8
<www.gov.uk/government/uploads/system/uploads/attachment_data/file/378291/bis-141227-unlocking-the-sharing-economy-an-independent-review.pdf> accessed 5 July 2016.
39
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protect competition and to promote innovation, which could “facilitate
increased investment in digital tech firms, and—most importantly of all—
create a scale market of 500 million consumers’.44
According to the PwC research45 from 2014, by 2025, only the five sharing
economy sectors could generate over half of overall sales in all ten examined
sectors (sharing economy sectors: peer-to-peer finance, online staffing, peerto-peer accommodation, car sharing and music and video streaming, and
traditional sectors: equipment rental, B&B and hostels, car rental, book
rental and DVD rental). An estimated potential revenue is worth $335 billion.
PwC also estimates the UK’s share could be worth around $15 billion by the
same time.
Despite the key EU lawmakers’ awareness of the phenomenal growth of the
sharing economy across many new sectors, dealing with it is yet not that easy
task. Not only that the sharing economy influences our overall economy, but
it has an impact on the society as a whole. Indeed, conflicting interests were
noted among the stakeholders involved, having “made the ‘sharing economy’
a domain of conflictual rhetoric and public controversies, legal disputes, and
even violent protests”46. French Government responded to such protests47 in
Paris with the introduction of the so-called Loi Thévenoud, a piece of
legislation seen as a ‘protectionist’ in respect of taxi market incumbents,
without having genuine interests of consumers at heart.48 Such impact to our

44

House of Lords (UK), Select Committee on European Union, Online Platforms and the
Digital Single Market, 10th Report of Session 2015–16, HL Paper 129, April 2016, 89.
45
See more PwC Publication, The sharing economy – sizing the revenue opportunity,
<www.pwc.co.uk/issues/megatrends/collisions/sharingeconomy/the-sharing-economysizing-the-revenue-opportunity.html> accessed 8 July 2016.
46
Christian Codagnone, Federico Biagi and Fabienne Abadie, The Passions and the
Interests: Unpacking the ‘Sharing Economy’, JRC Science Policy Report, EUR 27914 EN,
doi:10.2791/474555, 6.
47
The rapid global expansion of Uber has sparked interventions from taxi drivers and
authorities around the world. Among recorded incidents in Paris, London, Delhi, San
Francisco, Hangzhou, Amsterdam, Madrid, Brussels, Montreal and Sidney, one on the most
violent ones was in Paris – where over 3000 taxi drivers blocked main roads of Paris and
burnt tires. See more Sean Farrell, Uber expansion meets global revolt and crackdown, The
Guardian (26 June 2015) <www.theguardian.com/technology/2015/jun/26/uber-expansionmeets-global-revolt-and-crackdown> accessed 13 July 2016.
48
Benjamin G. Edelman and Damien Geradin, Efficiencies and regulatory shortcuts: How
should we regulate companies like Airbnb and Uber? (November 24, 2015 Forthcoming)
Stanford Technology Law Review 239, 252.
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everyday lives, combined with the astonishing growth projections, definitely
puts the sharing economy to a spotlight of the public and of the regulators.
That being said, it seems reasonable, if not necessary, to thoroughly assess
the sharing economy from all perspectives – economic, social and legal.
Despite the need of a wide and in-depth analysis, such an overview is beyond
the scope of this paper which aims to explore the possibilities of the sharing
economy regulation and to analyse the concerns of the sharing economy
within the EU competition law framework.

3.

How is the sharing economy relevant for the regulators?

It can be argued that there is less ex-ante regulation of sharing economy
businesses in comparison to that often applied to traditional commercial
suppliers, which can pose a threat to traditional markets. The suppliers of
products and services via sharing platforms often do not have to comply with
many laws as their traditional competitors have to. For example, Uber drivers
do not have to obtain licences as traditional taxi drivers (e.g. they do not need
a ‘yellow medallion’49 for taxicabs in New York City or a ‘taxi vehicle
licence’50 for black cabs in London; even though ‘for-hire’51 and ‘private
hire’52 licences are required respectively) and Airbnb renters are not the
subject to extensive health and safety regulations as hotels usually are.53 That
enables individual suppliers to avoid potentially significant costs for
compliance and to offer their supplies at lower prices. While this might
benefit those individuals, it does disrupt underlying supply markets54, which
are under scrutiny to comply with the regulations in place in order to get or
not to lose a certain licence granted. This regulatory aspect, in contrast to the

49

See New York City, Taxi and Limousine Commission, Current Licences,
<www.nyc.gov/html/tlc/html/industry/current_licensees.shtml> accessed 12 July 12 2016.
50
See Transport for London, Apply for a taxi vehicle licence, <https://tfl.gov.uk/infofor/taxis-and-private-hire/licensing/apply-for-a-taxi-vehicle-licence> accessed 12 July 2016.
51
See Uber NYC, Get a TLC licence, <http://driveubernyc.com/tlc/> accessed 12 July 2016.
52
See Uber London, Licence requirements, <www.driveuberuki.com/requirements/london/>
accessed 12 July 2016.
53
Guy Lougher and Sammy Kalmanowicz, EU Competition Law in the Sharing Economy
(2015) Journal of European Competition Law & Practice, 15.
54
ibid p 15; See also Alexandre de Streel and Pierre Larouche, Disruptive Innovation and
Competition Policy Enforcement, OECD, DAF/COMP/GF(2015) 7.
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need to promote innovation, will be examined in the following part on
regulating the sharing economy.
Furthermore, the sharing economy businesses may respond to market failures
by offering creative market-based solutions to resolving these market
failures, just as traditional firms and markets often did.55 For instance, the
previously noted ‘peer review’ feature of the sharing economy businesses
provides a valuable answer to the present information asymmetry. On
traditional markets, when a customer buys or borrows something from the
provider, they are often deprived of other customers’ feedback about that
good or service. By having that kind of information, it can be argued that the
usual governmental intervention, which was necessary to ensure traditional
businesses’ minimum quality and safety standards, is ceasing to be of that
high importance since the sharing economy reduces the information
asymmetry.56
While such new solutions might be useful, they could also trigger some of
the competition law concerns if companies’ market power becomes
significant.57 Strong market power combined with attributes of sharing
economy such as network effects, as it is discussed further on, might enable
sharing economy businesses to fight their rivals on the anticompetitive
grounds, thus hindering the EU competition law.58 That hypothesis,
consequently, raises a first question – how should the Commission and
national competition authorities (hereinafter: ‘NCA’) cope with such
behaviour?
It may seem that the answer is rather simple – like with any other EU
competition law concern. Through the tools of competition enforcement,
competition authorities may seek to prevent certain risks, such as a risk of
55

David Stallibrass and John Fingleton, Why Peer-to-Peer Businesses Should Be Supported
(2016) Journal of European Competition Law & Practice (Advance Access published March
29, 2016), 5.
56
Molly Cohen and Arun Sundararajan, Self-Regulation and Innovation in the Peer-to-Peer
Sharing Economy (2015) 82 The University of Chicago Law Review Dialogue 116, p120121, See also Adam Thierer, Christopher Koopman, Anne Hobson, and Chris Kuiper, How
the Internet, the Sharing Economy, and Reputational Feedback Mechanisms Solve the
“Lemons Problem” (2016) 70 University of Miami Law Review 830.
57
See infra IV. EU Competition Law in the Sharing Economy
58
See German Monopolies Commission, Special Report 68: Competition Policy: The
Challenge
of
digital
markets
(2015)
<http://monopolkommission.de/index.php/en/reports/special-reports/284-special-report68> accessed 15 July 2016.
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foreclosure and discrimination. For example, such risks could arise where a
sharing platform is, or could through a horizontal merger become, “so
significant to the matching of customers in an underlying supply market that
access to it becomes indispensable in order to compete on the supply
market”59, de facto becoming an obligatory trading partner or an essential
facility. Nevertheless, it might be insufficient to just wait for the sharing
economy businesses to gain such significant market power, or even a
dominant market position, to take action. Thus, a second question which calls
for the answer prior to addressing the competition policy concerns is this – Is
the EU competition law framework alone sufficient to answer to the new
challenges the sharing economy brings? From that perspective, the answer
seems a little bit more complex. Therefore, it is useful to examine the very
purpose of the competition regulation, especially in innovative markets, and
the grounds on which the sharing economy regulation should rest on.

III.

Regulating the sharing economy

When looking into the ‘regulatory theory’60, a vast majority of scholarship
uses a ‘market failure’ framework as a normative. Duke University Professor
Mathew D. Adler, summarises such concept, pointing out that “regulation is
justified only if certain failures of a free market occur, with externalities,
public goods, monopolies, and imperfect information seen as the
paradigmatic failures”61. Not denying the central position of the market
failure in the regulatory theory, it is argued that a purpose of regulation in
practice often stretches far beyond the scope of a market failure. As noted
above, when it comes to innovation, practices such as licensing62 clearly
59

Lougher and Kalmanowicz (n53) 14.
Also known as a 'public interest theory'. See George J. Stigler, The Theory of Economic
Regulation (1971) 2(1) Bell Journal of Economics and Management Science 3; Alfred E.
Kahn, The Economics of Regulation: Principles and Institutions (1971) 1 MIT Press; Richard
A. Posner, Theories Of Economic Regulation (1974) 5(2) Bell Journal of Economics and
Management Science 335.
61
Matthew D. Adler, Regulatory Theory, p 595 in Dennis Patterson, A Companion to
Philosophy of Law and Legal Theory, ed. (Forthcoming University of Penn Law School,
Public Law Research Paper No. 10-07, Cambridge University Press 2009).
62
Licencing can control market entry and can be used to shape market by limiting or not the
number of players or the types of services that they are able to provide. See Ian Walden and
John Angel, Telecommunications Law and Regulation (2nd edn, Oxford University Press
2005) 153.
60
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move the centre of the gravity of regulation from promoting the competition
to opposing it. Also, for example, the exercise of the regulatory power of the
state (the police), is primarily founded in the public interest or general
welfare, such as public health, morals, or safety.63 Hence, the purposes behind
diverse regulatory frameworks may significantly differ.
Accordingly, this paper further examines the role of innovation, alternatives
to regulation and the consumers’ perspective in regulating the sharing
economy.

1. The Role of Innovation
The objective of the competition policy is to enhance economic welfare, and
it posits that rivalry among competitors prompts them to ‘reduce waste’ and
offer products tailored to consumers at the lowest price possible.64 In highly
innovative industries, not all components of economic performance match
those in traditional markets, and that explains why the debate about the
validity of competition law procedures in innovative industries is so
controversial.65
The sharing economy not only generates the innovation, but it also impacts
traditional markets in a way that can be regarded as ‘disruptive’. A Harvard
Business School Professors Bower and Christensen distinguished two types
of technological innovation – sustaining and disruptive innovation.66 While a
sustaining innovation “takes place within the value network of the established
firms and gives customers something more or better in the attributes they
already value”67, disruptive innovation “takes place outside the value
network of the established firms and introduces a different package of
attributes from the one mainstream customers historically value”68. First is
63

ibid 159.
David Encaoua and Abraham Hollander, Competition Policy and Innovation (2002) 18(1)
Oxford Review of Economic Policy 63, 64.
65
ibid.
66
See Joseph L. Bower and Clayton M. Christensen, Disruptive Technologies: Catching the
Wave (January–February 1995) 73(1) Harvard Business Review 43; Clayton M. Christensen,
The Innovator's Dilemma: When New Technologies Cause Great Firms to Fail (1997)
Harvard Business School Press.
67
De Streel and Larouche (n54) 2.
68
ibid.
64
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present on traditional markets, which tend to innovate in an evolutionary
fashion, by enhancing their current technologies. That is – they introduce
incremental improvements on their existing products. Conversely, new
entrants such as the sharing economy players, are inclined to innovate more
disruptively, as their incentive is purely to gain profit of creating a new
market. They do not suffer from any loss of destroying old market as it would
be the case if traditional market players would employ the same strategy.69
As such, the sharing economy became “a disruptive force that facilitates
exchanges involving underutilized assets, from spaces to skills to things, for
monetary gain on a scale that would not be achievable without modern
technology”70.
Nowadays, certain popular press commentators71 summon the sharing
economy as a ‘regulatory evasion’ instead of a ‘disruptive innovation’,
claiming not all sharing economy businesses are truly innovative. Such
characterisation, in author’s opinion, seems to be justifiable only in the case
where sharing economy companies are avoiding any regulation, including
taxation. When it comes to paying taxes, that assumption is often not the case,
but that depends on the jurisdiction and the point of view.72 Some will argue
that if we observe the well-known sharing economy firms, the taxes paid are
significant.73 Moreover, the UK Government introduced a £2,000 ‘tax break’
in early 2016 – to boost the sharing economy, which is a clear evidence that
sharing economy revenues are, or at least can be, documented and taxed.74
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To regulate how the sharing economy business models should operate is
beyond what they can do themselves – it is on the society to regulate to do
so. Imposing a governmental regulatory framework is one of the avenues to
put an end to the undesirable connotations of regulatory evasion. However, a
comprehensive regulation of the sharing economy so far appears to be
extremely challenging.
The very relationship between the regulation and innovation has kept many
people, and especially regulators and legislators, increasingly curious in
recent years.75 In dynamic and innovative markets, regulation often seems not
to be able to keep up with the fast pace of innovation.76 That occurs due to a
fast development of new technologies whilst the regulatory frameworks are
usually a way more static. To close that gap, on the line with author’s
reasoning, some commentators77 suggest the introduction of a more
‘innovation-friendly’ regulatory frameworks which are subject to easier, yet
responsible, amending and changing when new information or knowledge is
available. Therefore, this paper further submits possible options on how to
achieve that, since regulating the sharing economy so far proved to be
remarkably resistant78 to the orthodox regulation.

2.

Systems of Regulation

In the available literature, there are two main groups of proposals on how to
regulate the sharing economy. First is inviting for a comprehensive
governmental regulation on a local, national or supranational level. The
second one is proposing a path of self-regulation, calling for the introduction
of some of the tried and workable self-regulation options. Both systems are
succinctly laid out as follows.
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a.

Governmental regulation

Different local authorities have chosen different ways of dealing with the
sharing economy79, but there is no evidence that any of them have captured
the whole phenomenon in an efficient manner. Leaving the examination of
the used regulatory frameworks for a further research, it seems useful to
highlight the principles on how to regulate the sharing economy instead.
Professor Stephen R. Miller, by using a short-term rental market (e.g. Airbnb)
as an illustration, provided superb guidelines in 10 principles80 on how
regulation “must be tailored to effectively respond to different aspects of the
larger sharing economy”81. The first principle essentially underlines the point
made in the previous paragraph, stressing out the need for the understanding
of the market segment being disrupted as well as the new markets being
created by the sharing economy platform, in order to respond to the needs of
all constituencies. It is emphasised that such regulation should be designed to
address the new markets as a whole, and not only its dominant company (e.g.
only Uber in a transportation sector).82
Next two principles further accentuate the need of ‘daylighting’ the sharing
economy and providing ‘the right information’ (e.g. about the users on the
both sides of the platform) in order to understand and regulate a new market
better.83 Within the fourth principle, Miller underscores that the sharing
economy is here to stay – and that it is a good thing. It appears that despite
the efforts of some authorities to ban sharing economy activities (e.g. in the
US city of Boise, where the local ban was overridden by a consequent statelevel regulation), the sharing economy will somehow find a way to legally
resist to such pressures.84 Hence, a regulation seems to be a much better
response to the sharing economy than a prohibition.85 For example, Berlin’s
79
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local authorities, after two years of the transition period, on May 1st 2016
passed a legislation prohibiting short-term rentals of whole flats or
apartments without a city permit, allowing only room rentals for non-city
residents.86 The policy objective was to protect affordable housing, but it will
be very exciting to observe how the short-term rental market will answer to
such ban and whether it will lead to a grey economy instead of a regulated
one. By simply browsing the ‘entire home/flat’ listings at the moment of
writing this paper, it is worth noting that hundreds and hundreds of such
listings are still offered to rent87, despite the potential €100,000 fine for these
renters.
The following proposed principle puts an emphasis on the aforementioned
disruptive nature of the sharing economy – not only in respect of traditional
markets but also in respect of other related markets. For instance, they disrupt
the need for property managers and real estate bookers who were traditionally
the only ones providing non-hotel tourist rentals.88 Disrupting other markets
also leads to an assumption that there must be ‘a new market’ the sharing
economy creates, which is argued within the sixth principle. The scholar
accurately observes that a turnaround revenue of Airbnb rentals by far
surpasses any loss in market share seen by hotels, albeit they are affected.89
And even more significantly, he points out that traditional markets want to
enter these newly established markets.90
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The final four principles91 are focused on a unique nature of the sharing
economy that requires a response beyond traditional regulation, often
requiring changes in the long-established regulatory structures, the problem
of determination of the harm caused, and the issue of necessity to address all
of the parties involved.
These ten principles provide an excellent intersection of the most important
features of the sharing economy any regulator should take into account when
approaching to its regulation.

b. Self-regulation
The possible alternative way to regulate the sharing economy is a selfregulation. Self-regulation can be defined as “groups of firms in a particular
industry or entire industry sectors that agree to act in prescribed ways,
according to a set of rules or principles. Participation by firms in the groups
is often voluntary, but could also be legally required”92. Many features of the
sharing economy are prone to (e.g. a peer review system) and could be more
successful if self-regulated.93 Choen and Sundararajan argue and emphasise
that a self-regulation does not have to mean deregulation or no regulation –
but merely a reallocation of the regulatory responsibility to parties other than
the government.94 They claim that self-regulation often emerges as “a natural
byproduct of economic exchange and has a long history of success”95 and
propose utilisation of digital platforms as partners in the regulation of
exchange rather than as subjects requiring governmental regulation.
The summary of their proposals contends that for self-regulation
organisations (‘SRO’) to succeed, there are four essential factors which need
to be satisfied. These four factors are noticed and singled out based on the
experience in a variety of modern industries. The first factor is an early
91
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established credibility of the SRO through its performance. Second, a
demonstration of strong enforcement capabilities. The third factor is a
perception of SROs as a legitimate and independent body. And finally, it is
pointed out that participants’ reputational concerns and social capital must be
taken into account and used as an advantage by the SROs.96
To illustrate what an SRO is, an example in law is a bar association97. Similar
organisations exist in many sectors, such as the American Medical
Organisation in medicine or the National Association of Realtors in real estate
sectors.98 It is argued that the sharing economy could be regulated on the same
principles as these organisation, with a mere supervision by the state or local
authority in contrast to an extensive regulation.
Both of the abovementioned concepts – either through governmental
regulation or self-regulation – seem to be viable options for creating a
workable legal framework for the sharing economy. To date, it is clear that
regulators have struggled to adapt existing regulations to sharing platforms
and that they face various challenges when it comes to the choice of the
approach.99 There is even an example of the bona fide initiative brought to
the authorities by Airbnb, to regulate their business sector, which turned up
against them – despite their “heavy hand in passing the legislation in the first
place”100.
Nonetheless, the sharing economy removes the need for regulation in many
cases because of the expansion of the range of options and information
available to consumers.101 Consumer’s point of view is, therefore, important,
and some argue that “application of outmoded regulatory regimes may
actually harm consumers”102. In author’s view, consumers in the sharing
96
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economy are affected both directly – if their health, safety or consumer
interests (arising from the contract law, i.e. contracts between consumers and
providers concluded through online platforms) are jeopardised – and
indirectly, as citizens, if the sharing economy is prone to tax evasion or it
creates an unfair competition on the markets they are engaged with.
Consequently, to better illustrate the desirable central purpose of regulating
the sharing economy, the position of consumers is examined below.

3. Consumers’ Perspective
Maybe the central reason why the sharing economy enjoys a lenient treatment
in the public is the fact that it serves a positive role in society. It is more
efficient than traditional businesses, it allows microbusinesses to profit from
existing resources and it has the potential to bring unforeseen benefits.103 On
the other hand, the suppliers of goods and services via sharing economy
platforms often do not have to comply with many laws regulating traditional
commercial suppliers.104 The fact that there is no level playing field can cause
various troubles for the consumers.
As noticed by a group of prominent academics105, “the existing regulatory
framework is primarily focused on ‘bipolar’ transactions between businesses
and consumers”106. Such framework does not offer adequate solutions for the
growing number of transactions between the platform, businesses (or
individuals often not established as businesses) and consumers (i.e. a
‘triangular’ transaction) arising in the sharing economy.107 It appears that a
result of concluding contracts through online platforms is often a lack of
effective consumer protection.
The main issue of the EU consumer protection and the sharing economy
seems to be the absence of addressing the relationship between the two peers
– individuals (i.e. the supplier who is de lege not a business and the consumer)
103
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in a two-sided market.108 It is also unclear whether a relationship between the
platform and the consumer (i.e. a contract to which the platform is usually
not a party to) falls under the scope of the EU consumer law directives.109
Finally, it is unclear whether the sharing economy suppliers of goods or
services can be regarded as the employees of the platform operators.

a.

Consumer-to-consumer transactions

As already noted, due to a two-sided market nature of the sharing economy
platforms, it is very usual for the sharing economy to have individuals
engaged on both sides of the market – either as suppliers/providers or as users
of goods and services. Additionally, a research has shown that quite a few of
them use the platform both as suppliers and consumers,110 whilst involvement
in the sharing economy is not their only income, but just a supplement to their
regular income streams.111 As non-businesses, those individuals may hence
lack the awareness that they have obligations under consumer laws, let alone
awareness of what those obligations are.112 The distinction between
individual suppliers and businesses is important since “users will not have the
benefit of protection under EU consumer rules, as this legislation only
applies to contracts between businesses and consumers”113. That puts the
consumers in a delicate position, often not knowing what should happen in
case something goes wrong.114
In other words, within the EU, many contracts, “although concluded in the
highly professional environment of an online platform, totally escape the
scope of application of existing consumer contract law”.115 That issue116 was
108
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raised along the lines of Article 7(1) of the Proposal for a Consumer Rights
Directive but was dropped in the course of the legislative process.117 It seems
indispensable, for the benefit of the consumers, that this issue gets properly
addressed by the EU legislators. Alternatively, as others argue, pointing to
the way some of the sharing economy business models themselves reimage
notions of consumer protection, there should be an option of self-regulation
which would obviate the need for state intervention.118
That latter approach is more encouraged among the US scholars. In its
comment before the US Federal Trade Commission, Koopman et al. argue
that “by trying to head off every hypothetical worst-case scenario, preemptive
regulations actually discourage many best-case scenarios from ever coming
about”119. They conclude that ex-post remedies are often preferable to ex ante
regulation since “private insurance, contracts, torts and product liability law,
antitrust enforcement, and other legal remedies can be utilized here when
things go wrong, just as they are used in countless other segments of our
economy”120. Even some European commentators warn of ‘the risk of acting
prematurely’ when regulating the digital markets ex-ante.121 Instead, they
propose clarifications of responsibilities around consumer protection, by
creating such regulatory framework which would ensure that platforms
provide clear information on their responsibility and how they operate, so
consumers can make informed decisions.122
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should be the limit of their personal liability. Everything beyond that should
be covered by the insurance schemes set up by the platform’s operator, in
which the suppliers can, perhaps when joining the platform, be prompted to.
That might pose a barrier for new individuals to access the sharing economy
platform, but it would shift a burden from both suppliers and platform’s
operator to the third party in insurance sector, and it would offer a clarity to
the consumers.
Yet, it appears that many of the sharing economy businesses nowadays do
provide, though very limited, a scope of protection to their platform users –
evidently trying to restrict their liability to the very minimum, which is
examined further.

b.

Platform operator’s role and liability

Between the two sides of the market, there is a platform operator – the
intermediary in transactions between individuals. Or at least, exclusively ‘the
intermediary’ is how the most of the online platforms tend to present
themselves. That intention is usually stipulated in the platform operator’s
terms of service. Such statements are clearly present, for example, in the
terms and conditions of TaskRabbit123 and Uber124. From consumers’
perspective, such interpretation is not auspicious, and some argue it is
doubtful whether such a declaration is sufficient to reduce platform’s role to
just an intermediary125 – hence excluding their liability for any misconduct
and damages caused by the suppliers using the platform.
However, even if platform operators successfully limit their role only to the
intermediation (i.e. only facilitating the conclusion of a contract between a
consumer and a third party who supplies goods or services), they may still
123
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have various duties and obligations. Busch et al. distinguish at least four
groups of such obligations – the pre-contractual information duties on goods
and services offered, the attribution of communications made by the platform
operator, the duties of the platform as a communication intermediary and
certain duties of the platform provider towards suppliers.126 Still, those
obligations are not representing a ‘secondary liability’, what they suggest is
one of the possible solutions to the liability issue.127
Despite the fact that many sharing economy businesses have some form of
insurance for their users in place, that insurance is often not equally directed
to both ends of the platform. For example, Airbnb offers a ‘Host
Guarantee’128 to renters, protecting them with £600,000 for damages caused
by the guests at no additional cost. The same protection is not offered to
guests – the consumers – in case of whom Airbnb limits its liability only up
to the amount paid by the consumer.129 It seems that consumer’s damage
claims should, therefore, be directed towards the hosts, which gets us back to
the point of consumer’s vulnerability and it repeatedly calls for further
consumer rights regulation within the sharing economy.
Behind the desire to restrict their liability and excluding themselves as parties
to the contract, there is an understandable economic and business logic of the
platform operators.130 They seek to “enter into a certain area of business
activity and tap into a pool of revenue without being held responsible for the
adequate performance of the contractual obligation rendered by a third party
supplier.”131 As platforms are not regulated by the EU legislation in that
respect, there is in principle no objections against this business model from
the legal point of view – as intermediaries are not liable for the performance
of the obligation by the supplier.132
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c.

Status of suppliers – independent contractors or employees?

In terms of liability, the situation would probably be ‘easier’ for both for the
consumers and the regulators (not the platform operators!), had the sharing
economy suppliers was regarded as the platform operator’s employees
instead of the independent contractors. This question was raised in multiple
lawsuits133, out of which the one involving Uber hauled the most interest.
Even though the US Labor Commission in California ruled that an Uber
driver was an employee and not an independent contractor in 2015134, it is yet
to be seen how the ongoing appeal process will culminate. The confirmation
of such a finding would have as an advantage a better security for Uber
drivers, as they would enjoy worker benefits such as wage protection,
unemployment and health benefits.135 On the other hand, that could be
detrimental for Uber’s concept of the sharing economy and it would put it
outside of the definition of the sharing economy used in this paper.
The main argument why Uber drivers should not be regarded as employees
is due to the platform’s limited intermediary role136 and the fact that drivers
are free to set their own working hours. Those opposing such argument claim
that Uber sets “most of the terms of employment, and is involved from vetting
of drivers through to terminating them if they have low ratings”137, arguing
that such a policy de facto contributes to the company’s status of an
employer.138 On the other hand, Professor Robert Sprague holds that “the
nature of work exemplified by the sharing economy requires a classification
test that focuses not on the dependence of the workers on the employer, but
the dependence of the employer on the workers.”139 Hence, the freedom that
workers enjoy in providing individualised tasks and services can be seen as a
form of an existential dependence of the platform operator to these workers,
133
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and not the other way around. Ultimately, it is up to the courts to determine
how far independent contracting can be strained, while the results might not
be identical in every jurisdiction.
Even if Uber drivers were regarded as Uber’s employees, the same finding
could not be universally applied to other sharing economy businesses. It
appears that Uber imposes restrictions to its drivers because that is inevitable
to be able to comply with a heavily regulated traditional taxi markets
regulations. However, if Uber would operate on the same way as traditional
taxi operators do (with the only difference in having a modern online
algorithm running the platform), it should be abiding by the same set of rules
as the market incumbents – but it does not, for the reasons that follow.
In author’s opinion, such finding would be farfetched, since Uber provides
an alternative to traditional taxi services, connecting non-professional, parttime drivers with passengers. Therefore, it should be regulated as such, and
not pushed under the ‘taxicab’ regulatory framework.140 Not only that Uber
created many new ridesharing markets across the world and lowered the costs
of transportation, but it also influenced traditional taxi markets and decreased
the level of the competition among them141, and for that – it should be
applauded, and not punished. Maybe the solution lays in the compromise.
Some sharing economy businesses in recent months started to offer their
suppliers or providers some form of workers benefits.142 For example,
TaskRabbit started offering access to discounted health insurance and
accounting systems.143 Instacart, a grocery delivery app, asked some of its
workers to become part-time employees.144 Such and similar steps prove that
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a fair treatment of workers does not necessarily have to twist the sharing
economy business model.145
After addressing the identified key issues regulators should bear in mind
when regulating the sharing economy, a further focus of this paper will be on
the EU competition law perspective and its concerns with the sharing
economy.

IV.

EU Competition Law in the sharing economy

From a competition law perspective, there are some common characteristics
of the sharing economy platforms that might cause harm and therefore should
be regulated through common rules. The tools to tackle such harms are in the
hands of the EU competition law enforcer – the Commission. Despite all the
challenges in regulating the sharing economy, many experts agree that
competition enforcers already got what it takes “to adequately address
potential abuses of dominance by online platforms”146, with the necessary
adjustment on the enforcement level. The author breaks down all of the
potential concerns identified in the available literature – although the list
might not be exhaustive – with the main purpose to levy the discussion in
attempt to raise the awareness of competition law threats posed by the sharing
economy business models.

1.

Concerns arising from a dominant position

The sharing economy businesses are developing at fast pace, using innovation
as a disruptive force to enter or create different markets, reaching customers
that market incumbents could not have reached before. As any other business,
they have every incentive to expand and get their piece of a market pie, and
there is nothing wrong in that. However, when they do it from a position of
145

Aloisi (n142) 684.
Olga Batura, Nicolai van Gorp and Pierre Larouche (e-Conomics), Online Platforms and
the
EU
Digital
Single
Market,
Written
evidence
(OPL0066),
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/euinternal-market-subcommittee/online-platforms-and-the-eu-digital-singlemarket/written/24920.html> accessed 25 July 2016.
146

105

dominance – that might be detrimental for the competitors. Under article 102
TFEU and in the field of merger control, a firm is presumed to enjoy a
dominant position147 where its market share reaches or exceeds 50%.148 It is
established above how rapidly the sharing economy grows and it is no wonder
that such a growth attracts high rates of investment.149 With such a potential,
it seems to be a matter of time when the legal thresholds150 will be satisfied
and companies’ market shares will exceed that 50% presumption.
However, regardless of the fact that the following sharing economy concerns
are discussed in the context of a potential abuse of a dominant position under
article 102 TFEU, some of those concerns may meet the requirements under
Article 101(1) and they should, therefore, be examined as such. In that event,
the Commission has the power to apply both articles 101(1) and 102 TFEU
to the same facts, whereas the facts that amounted to the breach of Article
101, cannot be merely ‘recycled’ to prove the infringement of the Article
102.151

a. Winner-takes-all effect
Having established that two-sided markets are characterised by a presence of
‘network effects’, it is useful to highlight that these network effects increase
the likelihood of ‘winner-takes-all’ effect (also known as ‘snowball effect’).
But before moving on to how network effects lead to winner-take-all
scenarios, the illustration of network effects is provided. For instance, if
147
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someone wants to send money abroad using the money exchange service
TransferWise, the platform operator will, instead of making an international
transfer, make two local transfers – each from its own account in a different
currency – in order to avoid paying high international fees and exchange rates
imposed by the banks.152 To be able to operate, the platform needs customers
on both sides of the market to pay in the money in their own, different,
currencies. Otherwise, there would not be enough resources for customers to
retrieve their money in a designated currency and they would simply not be
willing to use the platform anymore. The same is present if we observe Uber
drivers’ need for enough of passengers, Airbnb hosts’ need for enough of
guests and vice versa. Hence, the platform becomes more valuable as the
number of user increases.153 That is what is usually called a ‘network effect’.
Such network effects create a ‘tipping’ point – “a virtuous circle of positive
feedback ensures that a winner becomes even more a winner as it continues
to attract more and more customers”154, leading to a strong market power
immune to entry.155 Chisholm and Jung argue that once a market has
“tipped”, “the platforms may have market power that could be used to
discriminate against competitors or to the detriment of consumers and
innovation”156. Furthermore, Kadar stresses out that some of these strong
positions are likely to be maintained and become entrenched while disabling
competitors with potentially even better products to challenge the market
position of a market leader.157 The case Microsoft II158, where Microsoft tied
the Internet Explorer browser with its Windows operating system, is a good
example of the use of a dominant position created on the network effects.
Therefore, if there is a will to ensure that the competition among rivals places
on the merits and that even if a strong or dominant market position is
achieved, such position is not abused – it seems to be necessary to closely
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monitor digital economy companies.159 Notwithstanding, in regard to
exclusionary conduct, some point out that it is relevant whether “the firms
make effort to run faster than rivals or whether their effort is directed at
slowing rivals”160 when acquiring market shares.
Overall, it is argued that a winner-takes-all effect is likely to result in a
creation of strong market positions in relevant industries.161

b. Barriers to multi-homing
In the two-sided sharing economy markets, participating users on one side of
the market may choose whether to use only one platform or more alternative
platforms simultaneously. If they choose to use only one platform, that is
called single-homing (e.g. passengers may use only one ridesharing service
whenever they need a ride). If they decide to use more alternative platforms,
that is called multi-homing. 162 For example, a person renting a room or flat
may, at the same time, offer it on more than one platform, in order to
maximise its profits and fill the room of flat with guests at all available time
slots. The problem may occur when one side of the platform users (especially
the supply side) are left with no choice but to use one platform, what may
amount to exclusive dealing.163
It seems that almost all of the concerns discussed above may give rise to
barriers to switching between platforms or to ‘multi-homing’. As additional
concerning factors, Chisholm and Jung underline not only the already
mentioned contractual restrictions imposed by online platforms, but also the
inability of customers to ‘transfer their reputation’164 to a competing platform
(thus making them ‘invested’ in their platform only) and ‘the use of
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proprietary data’165 a dominant platform may have access to (what could in
principle create an unmatchable advantage over competitors).166
King argues that “the ability of one or other set of participants to a peer-topeer platform to multi-home can significantly alter the competitive
dynamic”167. He also points out that once a participant has chosen a particular
platform, and platforms will compete vigorously to sign them up to singlehome (i.e. exclusivity agreement), the platform becomes a ‘gatekeeper’ for
the parties on the other side who wants to interact with those single-homing
participants – making them more vulnerable to the exploitation of market
power.

c.

Asymmetries of bargaining power

A further concern expressed168 in regard online platforms in general, but
which is easily applicable to the sharing economy business models, is the one
of discrepancy of bargaining power between platforms and users of
platforms.
The example of the OTAs discussed above169 can be used again to illustrate
this concern. The OTAs such as Booking.com, acquired by Priceline in
2005170, now represents over a half of the market in the respective industry,
while Expedia has “a considerable share of the remaining half of the
sector”171. On the other hand, over 86 percent of the hotel industry are small
and medium-sized operators, and that makes negotiations of hotels with
OTAs “extremely difficult”172.
Another example can be found in online creative industries sector. YouTube
allegedly threatened to remove content and block access to its services to the
Independent Music Companies Association (IMPALA), thus creating
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artificial barriers to accessing the digital market.173 IMPALA claimed that
YouTube forced them to accept ‘non-negotiable licensing conditions’ as well
as that they tried to impose a ’least-favoured nation’ clause. Such clauses
were supposed to ensure that the royalty rate of all independents is aligned
with the lowest rate agreed with any label worldwide.174
It overall seems that the fast-growing sharing economy champions may likely
come in a position to impose similar requirements on its individual users,
hence exploiting their position of a dominant market player.

d. Contracts that reference rivals
CRRs contracts are type of exclusivity arrangements which can be used by a
platform operator to limit how participants will interact with other
platforms.175 King argues176 they can be a particular concern in the sharing
economy for two reasons. First, due to their anticompetitive nature in peerto-peer networks when combined with the issue of ‘tipping’. In that setting,
they may create significant barriers to entry, as they deter participants on one
side of the market from ‘multi-homing’. Second, challenged by the new
sharing economy business models, incumbent suppliers might want to seek
to enter the sharing economy in order to compete and underpin their
expansion. Such a behaviour may enhance competition, but not if the
incumbent market players use CRRs. If they do, the use of CRRs might lead
to leveraging of their traditional market position into a significant or
dominant position in the sharing economy.
An example of the use of CRRs as a part of uncompetitive collusive
agreement between a new platform and incumbent publishers is a recent
Apple e-books case177. Their clause required that publishers offer the lowest
e-book retail price on their iBookstore, compared to any other price of the
same e-book on competitors’ platforms, including Amazon. “The effect of this
173
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clause was to force publishers to re-negotiate their supply arrangements with
Amazon and to increase retail prices for e-books.”178
It is overall argued that even if CRRs may be common and can be benign, in
some settings they may be a key element of anticompetitive behaviour. Two
types of clauses facilitate reaching CRRs – MFN and MTC clauses.

i. Most-favoured-nation clauses
MFN clauses, also known as most-favoured-customer clauses, have been one
of the key concerns of the competition authorities around the world in recent
years.179 They require the seller to always sets the price to a particular
customer at the lowest price that it sells to any other customer, therefore
“preventing price discrimination in case the contracted firm would offer a
lower price to another customer”180. Such a policy is a guarantee to a
particular customer that becomes effective only if the firm offers lower price
in a specified future period.181 That “mutes the incentives of the seller to
selectively price discount as this leads to rebates or equivalent discounts to
other customers”182. In the sharing economy, such clauses seem likely to
occur, since platforms are employing various disruptive strategies, creating
and entering new markets, and it sounds reasonable that some of them might
try to attract new customers by offering them contracts on MFN terms. That
restriction also represents a barrier to switching to the competitor’s
platform.183
An example of the anticompetitive use of CCRs involving MFN clauses in a
traditional online market was addressed in 2014 by the UK Office of Fair
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Trading decision.184 OFT accepted the commitments to remove certain
discounting restrictions for online travel agents such as Booking.com and
Expedia. In OFT’s “attempt to balance the pro- and anticompetitive
effects”185, accepted commitments allowed hotels to discount only the
particular repeat customers. It was undermining for the Online Travel Agents
(hereinafter: ‘OTA’) business model if the customers could find best deals
via OTAs, and then get offered the same or even better deals directly from
the relevant hotels online.186
Akman points out that at least fourteen NCAs in Europe alone currently
investigate or have recently investigated competition issues raised by MFN
clauses.187 On top of that, the Commission recently launched its own
investigation into Amazon’s practices, including MFN clauses. The
Commission holds that clauses granting “the right to be informed of more
favourable or alternative terms offered to its competitors” and/or “the right
to terms and conditions at least as good as those offered to its competitors”,
“seem to shield” Amazon from competition from other e-book distributors.188
It is overall argued that such clauses may represent a competition law concern
because they can facilitate a reduced intensity of competition, and potentially,
higher prices for consumers.189

ii. Meet-the-competition clauses
MTC clauses, also known as meet-or-release clauses, state that if a customer
receives a better price from an alternative seller, then the current seller will
match that price.190 That clause guarantees the customer a lower price or
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releases the customer from the contract after he informs the current seller
about the competitor’s lower price offered.191
King highlights that such clauses may lead to collusive behaviour because
“[i]f one participant to the collusion ‘cheats’ and lowers its prices, then the
buyers inform its competitive rivals about the lower price”192, which makes
‘stealing’ customers from competitors even harder. The sharing economy
may easily get tempted to introduce such clauses since the core of many
business models seems to be competing on lowest prices. Not only that such
a clause can help stabilise a collusive arrangement, but also, as Motta argues,
MTC clauses have so strong pro-collusive impact, they should probably be
put under a per se prohibition rule.193

e.

Price restrictions

Besides the above discussed anticompetitive concerns raised by the use of
MFN clauses (i.e. the OTAs example) which may also be regarded as price
restrictions, in its study for the Australian NCA, Deloitte addressed issues of
resale price maintenance (hereinafter: ‘RPM’) and predatory pricing as
further potential sharing economy concerns competition authorities should
take under scrutiny.
RPM may pose a concern depending on “whether the platforms actually
engage in price setting, or whether they are merely ‘information providers’
that re-publish suppliers’ prices”194. Former scenario seems to be a feasible
concern since platform operators in the sharing economy usually generate
their profit by receiving a percentage of the price transacted, therefore having
an incentive to maintain a certain price level. For example, Uber pricing
algorithm may pose a challenge to competition law, especially its ‘prices
surges’ feature. That algorithm’s feature enables the increase of fare rates
when the demand is higher than the supply (i.e. the lower number of drivers
around the passenger), usually at peak times.195 Gata highlights that if Uber
191
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drivers are treated as independent contractors and their prices are not
determined independently, but by the pricing algorithm, then price fixing may
be occurring.196
Predatory pricing represents a misuse of market power and it occurs when a
company with “substantial market power or share of a market sets its prices
at a sufficiently low level with the purpose of damaging or forcing a
competitor to withdraw from the market”197. Deloitte emphasises two ways198
the sharing economy platforms could likely engage in predatory pricing.
First, by offering ‘so low’ listing fees to the users of the platform so they do
not list with the competitors, and once the competitors are forced out of
market – they raise their listing fees for platform users. Second, by reducing
the commission it charges to platform users for each transaction, allowing
them to achieve higher margins in comparison to the margin they can get on
the competing platform, and once the competitors are forced out of market –
they raise their commission.
The competition authorities, as well as the sharing economy companies,
should be aware of these concerns in order to avoid anticompetitive effects
on the relevant markets. These concerns seem to pose a credible threat and
they should be thoroughly examined when dealing with a potentially
problematic sharing economy business models.

2. Concerns under EU Merger Regulation
It appears that many of the previously discussed concerns may overlap, and
the impact of these individual anticompetitive practices may enhance the
effects of others. Therefore, same may also be relevant when assessing
mergers. Some argue that winner-takes-all effect, for example, is “the reason
why competition authorities should be mindful not to allow the creation or
strengthening of market power through anticompetitive mergers in the first
place.”199 Furthermore, e-Conomics pointed to a list of, currently, 195
196
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Google acquisitions200, noting that some of those acquisitions may be
interpreted as the elimination of competition, consequently foreclosing future
markets and throttling innovation.201 For instance, a leading ad-serving
technologies provider DoubleClick was bought by Google, and even one of
the US Federal Trade Commissioners in its dissenting statement202 opposed
that acquisition. Despite her concern that the merger might lessen the
competition on the ad-serving market, the acquisition was eventually
cleared.203
Because of such phenomenon, when assessing the mergers in the digital
economy, hence in the sharing economy, the concerns of escaping scrutiny,
vertical integration and leveraging and the use of big data, seem to be the
three most challenging issues and are therefore discussed under this caption.

a.

Escaping scrutiny

It seems reasonable to assume that a vast majority of the sharing economy
firms are still not reaching the existing turnover thresholds required under
Article 1 EUMR, which are used to establish the Commission’s jurisdiction
over mergers. To be scrutinised by the Commission, merging parties’
aggregate turnover needs to exceed at least €5000 million worldwide, and
€250 million within the EU for at least two merging parties, out of which
more than two-thirds have to be generated in more than one Member State.
Kadar argues that these thresholds should be complemented by additional
notification requirements based on the transaction value.204 His proposal is
similar to the German Monopoly Commission’s opinion205, which called for
such an amendment to close a legal gap. The Monopoly Commission holds
200
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that this issue is particularly important in the digital economy, as acquisitions
of companies which did not achieve a high turnover in the past may give rise
to competition policy concerns, arguing that the purchase price often better
reflects the economic potential of an acquisition target than the turnover.206
It overall seems that the existing EUMR turnover thresholds test alone might
not be sufficient to efficiently capture all competition policy concerns in the
sharing economy.

b.

Vertical integration and leveraging

The concern of vertical integration and leveraging was expressed within the
Commission’s analysis207 of the Digital Single Market Strategy. The
Commission stated that some platforms act as a marketplace and a retailer at
the same time, what enables them to use the data obtained from the business
users of marketplace to enhance their own retail arm.
An example of that concern is expressed in the Commission's’ Statement of
Objections in the Google Search case208. The Commission considered that
Google abused its dominant position by systematically favouring its own
comparison shopping product in its general search results pages. It pointed
out that users do not necessarily see the most relevant results in response to
their queries, what amounts to discrimination in listing between platforms'
own services and third party services. That is considered to be detrimental to
consumers and rival comparison shopping services, as well as stifling
innovation, and is in breach of the EU competition law.
Albeit this issue was scrutinised as an abuse of dominance, this kind of
competitive behaviour seems to be a potentially relevant factor in assessing
mergers of companies with the similar online structure.
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c. Use of big data
The sharing economy businesses collect users’ data, and that use of data and
data analytics are an integral element of any online platform. 209 The obtained
data gives the platform operator a significant competitive advantage210 over
its rivals.
According to an estimate in OECD study, it appears that the number of bigdata-related mergers more than doubled between 2008 and 2013 – from 55 to
134, which points to the increased interest in acquiring a “data advantage”
over rivals.211 Competition authorities already pursued evaluation of the
concern of data utilisation for commercial purposes. For example, the
European Commission recently examined potential data concentration, even
though, “only to the extent that it is likely to strengthen Facebook's position
in the online advertising market or in any sub-segments thereof” in the case
of Facebook/WhatsApp212.
French Competition Authority, in its opinion on the cross-usage of customer
datasets213, sets three criteria which can be used to determine whether the use
of such datasets could result in a restriction of competition.214 Moreover,
German Monopolies Commission highlights that in data-related markets, a
merger between market incumbent and innovative newcomer, could result in
“differentiated data access and increase the concentration of data related to
this market if the newcomer has access to a large database (gained on
another market for instance)”, despite having a low impact on the market
structure in many other markets.215 Nevertheless, Lougher and Kalmanowicz
points out the fact that ‘network effects’ and economies of scale and scope
209
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were frequently featured the Commissions’ merger control decisions, whilst
the possession or use of data has been less often considered as an important
factor in such proceedings.216
Overall, the use of big data in the sharing economy appears to indeed be a
sound concern, and it seems to be crucial to address this issue with the special
attention in the future assessments of mergers and acquisitions of sharing
economy business models under the EU competition law.

V.

Conclusions

It appears that the sharing economy changes the way how many businesses
are getting done – for good. It boosts the global economy and it provides an
alternative to traditional markets. Most importantly, it employs individuals
who would otherwise be unlikely involved in or profit from such exchange
of goods or services. The utilisation of underused assets and skills should be
praised, and it, therefore, deserves a carefully tailored, efficient regulation –
the opposite of bans and unreasonably extensive restrictions.
The existing regulatory frameworks are giving the impression of being outdated – unable to effectively cope with the digital (r)evolution the sharing
economy is part of. A possible answer to how to regulate the sharing economy
is through governmental or self-regulation bodies. In doing so, it is essential
to recognise and respect all the unique characteristics the sharing economy
brings and promote the best of them. Despite its disruptive nature, there is a
growing body of evidence that such impact on traditional markets improved
their own efficiency. The author argues that in a pursuit to find the best way
to regulate the sharing economy, consumer’s interests should be held in the
heart of all considerations. Consumers are and should be the ones benefiting
the most – making sure they are protected from existing uncertainties such as
a problem of liability in the event of injuries or damages, and of which rights
they are entitled to as suppliers which use the online platforms.
When it comes to the EU competition law concerns, it is important to
highlight that the vast majority of them arise from the potential abuse of a
dominant position. The huge impact of network effects present on the two216
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sided markets may easily lead any sharing economy business model to a
‘tipping’ point, towards a strong market power. That produces outcomes such
as winner-takes-all effects and asymmetries in bargaining power. In order to
maintain their market strength, it is likely that many businesses will impose
various barriers to multi-home to their users, especially on the supply side of
the market. Furthermore, the sharing economy incumbents may engage in
introduction of contracts that reference rivals, including MFN and MTC
clauses, and enforce some of the price restrictions, such as RPM and
predatory pricing. These latter concerns can be assessed not only under
Article 102 TFEU but also as agreements under Article 101 TFEU.
Finally, many of the identified concerns are not scrutinised at all when it
comes to merger control, as the undertakings merged often do not meet the
thresholds criteria set in EUMR. When it comes to mergers of digital
economy companies, it is argued that existing criteria should be
complemented with the value of the transaction criteria. Regulators should
also pay attention to concerns of anticompetitive vertical integration and
leveraging as well as the use of big data.
Author’s reasoning is clear – the identified concerns and unique features of
the sharing economy deserve a greater attention from the regulatory and
competition authorities. Effective regulatory framework for the sharing
economy can only strengthen the innovative solutions 21st century has to
offer.

