Buyer Power in the Context of Private Label in the EU

106

Buyer Power in the Context of Private Label in the
EU: Accompanied with a Special Reference to the
UK’s Approach
SERA ERZENE*

In the last few decades the retail sector in the European Union has become highly
concentrated, with large retailers having significant market power that gives them
an advantageous position against suppliers. These retailers have recently started
to offer their own label products. As a result, the introduction of those private
labels has added a horizontal dimension to the relationship between retailers and
branded-product suppliers which traditionally had only a vertical character. This
two-dimensional relationship makes it difficult to adopt a competition law
approach to the exercise of buyer power by retailers, which can lead to positive
effects, but can, at the same time, create serious competition concerns as well. This
article seeks to explore to what extent those competition concerns associated with
buyer power and private label can be addressed under articles 101 and 102 TFEU
in the EU. In that regard, it particularly discusses barriers to the effective
application of those rules at EU level. Furthermore, given the high private label
penetration in the UK and the broad awareness of its anticompetitive outcomes, the
UK competition law tools are specially presented as an example of efforts at the
national level to address anticompetitive effects resulting from buyer power in the
private label context.

I. Introduction
Retail competition has lately received considerable attention from
competition authorities as well as commentators. Given the concentrated
nature of the retail sector across the European Union (EU), large retailers
dominating the sector hold significant buyer power that gives them a great
advantage in bargaining with their suppliers. The introduction of private
label products has brought along a new dimension to the relationship
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between retailers and branded product suppliers. The European Commission
and national competition authorities (NCAs) in various member states have
started to focus on how to handle the balance between positive and negative
outcomes resulting from these developments at both retail and supply level.
The United Kingdom (UK) stands out from other member states due to its
extensive experience and concrete efforts in that respect. Therefore, this
article seeks to analyse the competition tools used in the EU and the UK to
address anticompetitive concerns stemming from buyer power particularly
in the context of private label. It should be noted that, besides competition
rules, there may also be other possible tools and solutions provided under
other legal rules regulating unfair practices, intellectual property rights and
misleading advertising, which are directed at overcoming those concerns
associated to buyer power and private labels. However, this article aims to
analyse the relevant issues only from a competition law perspective and
thus, it does not touch on those tools and solutions discussed in the context
of other areas of law.
This article consists of three substantive parts. To set the scene for the
discussion, the first part explains fundamental concepts including the
economic nature of the retail sector, buyer power and private label. The
second part assesses how articles 101 and 102 of the Treaty on the
Functioning of the European Union (TFEU) address competition problems
associated with buyer power in the context of private label. Since this article
focuses on the applicable ex post tools, the assessment of mergers between
retailers is mentioned only to the extent that it relates to the applicability of
articles 101 and 102 TFEU. Finally, the last part describes the path followed
by the UK competition authorities to eliminate competition concerns arising
from the abuse of buyer power in relation to private labels.
II. Retailing Sector and Private Labels
1. Grocery Retailing
Retailing constitutes the final link between the manufacturing of a product
and the end-consumer.1 Retailers serve a significant function for end-
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consumers in many aspects. These generally include the selection,
collection, and storage of goods on behalf of the consumer.2 Retailers also
assist end-consumers in making their choices through the provision of
product information and after-sales services.3 Given its intermediary nature,
retailing has a key role both in the formation of the product prices in a
supply chain and for the supplier’s access to the end-consumer.4 In addition
to its intermediary function in supply chains, retailing has a vital role in the
general economy as well.5 The retail sector is one of the three largest service
sectors in Europe both in terms of value-added and employment.6 According
to the Commission’s data, retail services accounted for 4.2 % of the total
gross value added in the EU and for 8.4% of the total EU employment in
2007, a fact which indicates the crucial role of this sector for the EU
economy.7
Among different categories of retailing, grocery retailing has a prevailing
position.8 Grocery sales represent around 50% of the EU’s total retailing.9
The grocery sector has actually experienced a world-wide structural change
within the last couple of decades. Large retailers offering a selection of fast
moving consumer goods have increased their market shares, whereas
traditional and small retailers have begun to shrink.10 Research conducted
by Euromonitor International shows that in 2007, in 15 EU member states,
1

London Economics, ‘Competition in Retailing’, OFT Research Paper 13 (1997)
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the eight biggest companies controlled between 50% and 80% of the
national grocery retail market.11
This situation can be explained by various factors. First of all, compared to
traditional retailers, large retailers have a greater ability to offer a variety of
goods in a wide range of prices. Furthermore, the emergence of new store
formats and significant investments in new technology and improved
logistics have contributed to the strengthening of the large retailers’ position
in the sector.12 Consumers are therefore attracted by the variety of choices
and prices, the convenience of one-stop-shopping and the high quality of
services.13
Besides these, the ability of large retailers to exercise buyer power over
suppliers and the lack of such power on the side of small and traditional
retailers is an important factor that puts the former ones in a better position
than the latter as far as competing in the sector is concerned. This buyer
power particularly enables large retailers to purchase products at lower
prices than small retailers.14 To that end, the Commission emphasises the
impact of the cost advantage of a centralised purchasing system enjoyed by
large retailers over small retailers as follows:
The decline of the share of more traditional, small and independent
retailers is nevertheless a common phenomenon across the EU and
across all sectors of retailing. (…) A combination of factors can
explain this trend, but a main explanation is that small independent
non-specialised retailers that cannot benefit from the cost advantage of
a centralised purchasing system will typically be driven out of the
market by their larger more price competitive rivals that can do so.15

11

ibid 9.
Dobson and others (n 8) 1.
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Dobson Consulting, ‘Buyer Power and its Impact on Competition in the Food Retail
Distribution Sector of the European Union’, (1999) <http://ec.europa.eu/competition/publications/1999_study_buyer_power_en.pdf> accessed 31 December 2012.
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2. The Concept of Buyer Power
Buyer power essentially refers to the ability of downstream firms to affect
the terms of trade with upstream suppliers.16 Depending on its source and
the effect of its exercise, buyer power may take two different forms which
are closely linked to each other.17 The first form is monopsony power which
arises where a firm’s share of purchases in an upstream input (procurement)
market is large enough to decrease the market price by purchasing less or
increase it by purchasing more.18 Therefore, monopsony power is generally
considered as the mirror image of ‘monopoly’ or ‘dominant position’ as
called in the EU.19 The second form of buyer power, however, is bargaining
power which refers to the bargaining strength of a firm with respect to its
suppliers.20 A firm is more likely to possess bargaining power if it has a
significant market share in a concentrated procurement market. However,
having monopsony power is not a prerequisite for the existence of
bargaining power. In other words, a firm may have substantial bargaining
power, even if it is not dominant in the relevant procurement market.21
The retail sector is generally characterised by the buyer power of large
retailers which mostly appears in the form of bargaining power. Indeed,
with the increasing concentration, buyer power has started to play a central
16

OECD, ‘Monopsony and Buyer Power’ DAF/COMP (2008) 38 <http://www.oecd.org/daf/competition/44445750.pdf> accessed 31 December 2012, 9.
17
ibid. See also Zhiqi Chen, ‘Defining Buyer Power’ (2008) 53 Antitrust Bulletin 241.
18
OECD (n 16) 9.
19
Roger N Doll, ‘“Buyer Power” and Economic Policy’ (2005) 72 Antitrust Law Journal
589, 589; Chen (n 17) 243.
20
OECD (n 16) 9. The Commission’s definition of buyer power seems to stress on the
bargaining aspect of buyer power. It defines buyer power as ‘the ability of one or more
buyers, based on their economic importance on the market in question, to obtain favourable
purchasing terms from their suppliers.’ European Commission, ‘Glossary of Terms Used in
EU Competition Policy Antitrust and Control of Concentrations’, Directorate-General for
Competition
(2002)
<http://ec.europa.eu/competition/publications/glossary_en.pdf>
accessed 31 December 2012.
21
For more information about the relation between monopsony and bargaining power and
buyer power in general, see John B Kirkwood, ‘Buyer Power and Exclusionary Conduct:
Should Brooke Group Set the Standards for Buyer-Induced Price Discrimination and
Predatory Bidding?’ (2005) 72 Antitrust Law Journal 625; OECD (n 16); Chen (n 17);
Howard Smith and John Thanassoulis ‘Bargaining Between Retailers and Their Suppliers’
in Ariel Ezrachi and Ulf Bernitz (eds), Private Labels, Brands and Competition Policy: The
Changing Landscape of Retail Competition (Oxford University Press 2009), 45, Maurice E
Stucke, ‘Looking at the Monopsony in the Mirror’ (2012) University of Tennessee, College
of Law, Legal Studies Research Paper Series 191 <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2094553> accessed 31 December 2012.
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role in this sector. Large retailers escalate the amount and frequency of
orders from suppliers as their selling power at the retail level increases. This
mainly enables them to successfully negotiate with suppliers for more
favourable terms and conditions than it would be expected under normal
competitive conditions.22 Thus, buyer power provides large retailers with an
advantage not only over traditional and small retailers at the retail level, but
also over suppliers operating at the upstream level.23
The fact that retailers have significant buyer power, in many cases, results in
pro-competitive effects. The exercise of this power may prevent powerful
sellers from exploiting their position and may thereby force them to lower
their prices.24 This is regarded to lead to pro-competitive effects, only if
lower prices are passed on to consumers.25 However, whether the retailer
will have the incentive to pass on such discounts to consumers by lowering
its own prices depends on its position at the retail level and on other market
characteristics.26 In this context, the lower the market power the retailer
enjoys in the downstream market, the more likely it will offer the products
concerned on competitive prices that would benefit consumer.27
On the other hand though, buyer power can also lead to anti-competitive
effects on retail and supply competition.28 In a setting where the supplier is
weak and the buyer is powerful, the lack of balance between the parties’
powers may be abused by the buyer at the expense of the supplier. Such a
situation, however, may in the end distort both supply and retail level
competition. Terms imposed by powerful retailers in this context may take
different forms, such as listing charges, slotting allowances, retroactive
discounts on products already sold and unjustified high contributions to
promotional expenses.29 Retailers may also force their suppliers not to sell
22

Dobson (n 4) 532; European Commission, ‘The Impact of Private Labels on
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24
Dobson and others (n 8) 4. Stucke (n 21) 7.
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28
For the ability to exploit buyer power, see Competition in Retailing Research Paper (n 1)
sec 5.1.2.4.
29
Dobson and others (n 8) 3.
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to other retailers at a lower price (‘most favoured customer’ condition) or
not to supply any other retailer at all (exclusive supply condition).30
Although these terms may grant a retailer the ability to buy and sell the
products at lower prices in the short run, they may have detrimental effects
on competition in the long run.31 For instance, they may diminish the
incentive of brand suppliers to innovate and improve products.32 Similar
concerns are also acknowledged in relation to joint purchasing agreements
in the Guidelines on Horizontal Cooperation Agreements.33 Therein, the
Commission provides that if the purchasing parties have significant buying
power, ‘they may force suppliers to reduce the range or quality of products
they produce, which may bring about restrictive effects on competition such
as quality reductions, lessening of innovation efforts, or ultimately suboptimal supply’.34 In the long run, the exercise of buyer power may even
lead to the exit of some brand manufacturers, particularly secondary brand
owners. Therefore, it may thereby make the sector dominated by ‘a small
number of fully integrated retailers, offering private-label’ and a few
primary brand manufacturers.35 This may in turn result in reduced choice
and, depending on the nature of competition between these vertically
integrated retailers, in possibly higher prices.36
To conclude, any competition law approach adopted in relation to the
exercise of buyer power in the retail sector should consider both its positive
and negative effects. In this regard, a proper balance should be achieved
between short-run benefits including lower prices and increased choice on
the one hand, and long-term harms to manufacturer competition resulting

30
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C11/1.
34
ibid para 202.
35
Dobson and others (n 8) 4; Steiner (n 23) 93; Ariel Ezrachi, ‘Unchallenged Market
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from prevailing own-label penetration and the distortion of retail
competition in favour of large retailers, on the other hand.37
3. Private Label as a Competition Phenomenon
With the grocery retail market becoming increasingly saturated,38 many
retailers have realised the benefits of vertical integration and of diversifying
from each other.39 In this context, by using as an advantage their ability to
instantly respond to consumers’ changing demands, they have started
developing their own brands.40 Given their impact on the formation of retail
and supply level prices, on the suppliers’ incentive to innovate, and the
viability of competing retailers,41 these private labels have become an
important phenomenon in the retail sector.
Although the launch of private labels dates back to 1970s, their importance
has gradually increased in recent decades, and private labels currently
represent one of the dominant features of the EU retail market. 42 In the EU,
private labels have a share of around 25% of the grocery market with an
average growth rate of 4% per year.43 This growth of private labels can be
attributed to various factors. First, due to their ability to cut down the costs
associated with brand development, marketing and advertisement, the
retailers’ cost to produce and sell a private label product is often less than
the cost for brand manufacturers.44 Furthermore, by taking advantage of the
growing size of their stores in order to stock more products than they
previously did, retailers have become able to increase the number and range
of private labels they offer to customers. Customers are therefore attracted
by a variety of products at comparably cheaper prices. These advantages
37

ibid 4-5.
See II/2 above. See also Commission Staff Working Document (n 3) 8-9.
39
Commission Staff Working Document (n 3) 13; Richard Herbert ‘Private Labels – What
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Press 2009) 4.
40
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2012 (Nielsen’s Review of Growth Trends).
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have made private labels super-profitable to retailers. To this end, the
increasing number of discount retail stores focusing on private labels has
also contributed to the growth of private labels in the retail sector.
Moreover, private labels have been further developed in line with consumer
demands to cover a range of innovation-oriented and differentiated
products.45 While previously being generic items, private labels have lately
become more sophisticated.46 Currently, private labels are considered to be
significant brands themselves. As a result, retailers have moved from being
merely intermediaries in distributing manufacturers’ branded items to being
a key player of the supply chain which controls product development and
marketing process.47 In this regard, retailers, which were previously only a
customer to brand manufacturers, have now transformed into powerful
competitors. This development has brought up many discussions about the
competitive impact of private labels on supply and retail competition.
3.1. Possible Positive Effects
The development of private labels generates various advantages for
consumers. As argued by Dobson and Chakraborty, by offering an
increased variety of goods at substantially cheaper prices compared to
branded products, private labels can bring about significant benefits to
consumers.48 Cost advantages enjoyed in relation to private label products
grant retailers the ability to canalize more resources to research and
innovation.49 In addition, based on their ability to monitor consumer
preferences, most retailers now develop specific product lines focusing on
different aspects including health, environment and social values, to
instantly respond to the needs of consumers.50 In this respect, private labels
appear to have a role in countervailing the strong position of branded

45
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products by providing cheaper alternatives for consumers as well as by
creating an opportunity to open up new product areas.51
3.2. Possible Negative Effects
Nonetheless, private labels can also lead to certain anti-competitive effects,
where retailers abuse their double-agent position and free ride on the efforts
of branded manufacturers.52 Free riding on the brand manufacturer’s
marketing, formulation or packaging may mislead the consumer and it
ultimately prevents this manufacturer from recouping its investment and
from generating the expected profit. This may also damage the product
image that the brand manufacturer has built up through careful and
continuing investment.53 In turn, this situation may decrease the branded
manufacturer’s incentive to invest in innovation and in improving product
quality. Although free riding and copycatting significantly affect the
competitive structure of the retail and procurement markets, this issue
mostly remains to be solved within the scope of intellectual property law.54
However, there are other possible negative scenarios associated with private
labels, which may require the application of the competition rules. Such
scenarios mainly result from the new two-dimensional relationship which
provides the retailer with the capability to ‘exploit its role of double
agent’.55 By the nature of their function, retailers set the prices of all
products offered in the store.56 On the basis of this power, retailers may
have an incentive to promote their private labels at the expense of branded
products by limiting choice and by changing category price structures in a
way to benefit their private labels.57 This can create significant barriers to
51

ibid 114-15.
ibid 112. See also Pieter Kuipers ‘Retailer and Private Labels: Asymmetry of
Information, In-store Competition and the Control of Shelf Space’ in Ariel Ezrachi and Ulf
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53
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access to large retailers’ shelf space, especially for secondary brands which
do not enjoy a strong brand image and financial position to meet the
conditions requested by retailers.58
Hence, retailers may seek to encourage consumers to switch to and keep
buying its private label by undermining brands with poor shelf positioning,
artificial price differentials, deliberate stock-outs and value destroying
promotions.59 Restraints imposed on manufacturers by retailers for that
purpose may include exclusive supply, refusal to stock or delisting,
minimum supply levels, minimum advertising requirements and finally,
sunk facility requirements.60 The following sections of this article deal with
the question how these restraints are addressed under EU and UK
competition law.
III. Competition Assessment In Respect of Private Labels under Article
101 TFEU
Article 101(1) TFEU prohibits ‘agreements between undertakings and
concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion
of competition within the internal market’. Such restrictive agreements may,
however, be exempted from this prohibition if they satisfy the four
cumulative conditions set out in article 101(3) TFEU.61
With respect to the applicability of article 101 TFEU to the abuse of buyer
power in the context of private labels, the main discussion point is whether
the relevant competition concern results from an agreement in the meaning
of article 101(1) or from unilateral conduct. Indeed, the existence of an
agreement may be controversial in the case of application of unilateral

58
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measures. In AEG-Telefunken v Commission,62 the Court of Justice of the
European Union (CJEU) decided that AEG’s refusal to supply to retail
outlets outside its selective distribution system was an agreement between
AEG and its distributors within the selective distribution system. In various
other decisions, the EU courts confirmed this position.63 In ADALAT,64
however, the General Court of the European Union (General Court) and the
CJEU appear to use a narrower definition for the term ‘agreement’ under
article 101. The General Court therein makes a distinction between ‘cases in
which an undertaking has adopted a genuinely unilateral measure, and thus
without the express or implied participation of another undertaking’ and
‘those in which the unilateral character of the measure is merely apparent’.65
The General Court explains that the first case does not indicate a
concurrence of wills between the parties and, therefore, does not form an
agreement in the sense of article 101 because there is not an express or
implied acquiescence by other parties. 66 The CJEU approved this approach
of the General Court.67
Although in many cases the commercial relationship between the retailer
and the supplier is based on an agreement, many competition concerns
related to private label may escape the scope of article 101 TFEU, because
the conduct of the retailer concerned constitutes a genuinely unilateral
measure falling outside the definition of ‘agreement’. In this respect,
considering the current practices in relation to private labels that may
amount to an agreement, the analysis under article 101 TFEU should
particularly have as its subject the exchange of information, exclusive

62
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supply conditions, upfront access payments and category management
agreements.68
To start with, information exchange is a natural outcome of the relationship
between the supplier and the retailer. Given the fact that the retailer
purchases products from the supplier and sells them at the retail level, it
should be accepted as normal that the retailer is aware of the prices of these
products. Having said that, any information exchange between a product
supplier and a retailer offering competing private labels bears the
characteristics of ‘exchange of information between competitors’.69
Considering its ability to supply its private labels at a lower price due to the
various economic advantages it enjoys,70 the retailer may use information
about price and output as a means to set/increase its competing private
label’s price. Although it was a merger case, in Proctor&Gamble/Gillette,
the Commission explained that the retailer’s knowledge of the prices could
grant it the ability to fix the prices for its own private label products in
reaction to the producers of branded products.71 However, as exemplified
above, because the exchange of information about the prices of brand
products is an indispensable part of the vertical relationship between the
retailer and the supplier, it is unlikely to be regarded as an infringement of
article 101(1) TFEU.
In the context of the vertical relationship between the supplier and the
retailer, usually information exchange also includes data regarding the
marketing and quality of brand products. Indeed, it is common that retailers
request from brand manufacturers details about the product, including
formula specifications or marketing plans depending on the marketing
strategy which is proposed to be pursued. This practice is claimed to be
necessary for a better marketing of the product which will make it available
to a larger scope of consumers.72 Under the pressure of the retailer’s power
68

It should be noted that buyer power may raise competition concerns in relation to other
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and with the desire to better position the product, the manufacturer is left
with no choice but to be part of such a practice.
Although under this scenario the objective of the parties is not in principle
to set the prices in a common manner, which is the main concern about
exchange of information between competitors, such practice is still worth
examining in terms of its effects on competition in innovation and product
quality. In this regard, competition concerns centralise on the retailer’s use
of information handed for the purpose of marketing for developing its own
competing labels. It is common that by using that kind of information, the
retailer introduces its private label copycat not much later than the
manufacturer introduces its new product.73 This free riding by the retailer
may prevent the manufacturer from achieving the targeted sales and from
recouping its investment. The ultimate impact is likely to reduce the
incentive of the brand manufacturer to innovate and improve its existing
products. Nevertheless, it would be problematic to argue that this
information sharing infringes article 101 TFEU, because it is, at the same
time, necessary for the better marketing of the products and it can thus be
considered to lead to efficiencies as well.74
Another type of practices which may fall under article 101 TFEU is
exclusive supply obligations.75 Here the supplier is forced not to provide the
products concerned to any other retailer. Accordingly, the retailer becomes
the only point where consumer can purchase the product. This obligation
mainly affects retail level competition to the extent that other retailers may
be foreclosed, if they fail to offer substitutes to those products. However, the
possible impact on the manufacturer should not be underestimated either.
Within this context, an anticompetitive scenario may arise where, having
prevented the manufacturer from reaching the consumer via other retail
channels, the retailer ends its relationship with that manufacturer. Under
such circumstances, particularly small manufacturers may be forced to exit
the market or become a sub-contractor manufacturer of its private labels.
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The Block Exemption Regulation on Vertical Restraints sets a safe harbour
for agreements where the buyer holds a market share of less than 30% in the
downstream sales market and in the upstream purchase market.76 The
current concentration levels in grocery retail and procurement markets
indicate that in most cases, such restraints will fall within those safe
harbours.
Upfront access payments, which are defined as fixed fees that suppliers pay
to retailers for accessing its distribution network, constitute another practice
that may fall within the scope of article 101 TFEU.77 In the Guidelines on
Vertical Restraints, the Commission provides that, exceptionally, the
widespread use of these payments may increase barriers to entry for small
suppliers and they may thus be treated as analogous to single branding
obligations.78 In light of this, practices, such as slotting allowances and payto-stay fees which may be used by the retailer to eliminate the competitors
of its own labels, may be caught by article 101 TFEU. However,
considering the dictum of ADALAT and the Commission’s approach to
analyse them by analogy to single brand obligations, the applicability of
article 101 TFEU to those concerns associated with private label may be the
case, only if there is an express or implied acquiescence to these practices
by suppliers which are not party to the agreement in question. Therefore,
where the retailer follows this practice only in order to favour its private
labels, the practice is unlikely to amount to an agreement in the meaning of
article 101 TFEU. In any case, the Block Exemption Regulation on Vertical
Restraints exempts these payments, if both the supplier's and buyer's market
share does not exceed 30%.79
Finally, it should be discussed whether competition concerns related to
private labels may be addressed in the context of category management
agreements under article 101 TFEU. Category management agreements
refer to those by which, within a distribution agreement, the distributor
entrusts a supplier called the ‘category captain’ with the marketing of a
category of products including in general not only the supplier's products,
76
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but also the products of its competitors.80 These agreements may raise
competition concerns, if the category captain supplier is able to limit or
disadvantage the distribution of products of competing suppliers.81 The
Commission explains that although the distributor may not usually have an
interest in limiting its choice of products, the fact that the distributor also
sells competing products under its private labels may increase its incentive
to exclude certain suppliers, in particular of intermediate range products.82
On the other hand, in many cases the retailer unilaterally limits or
disadvantages the products of certain suppliers without appointing a
category captain under a category management agreement. These situations
also seem to fall outside article 101 TFEU.83
To sum up, article 101 TFEU does not appear to be an efficient way to
address anti-competitive retailer behaviours associated with buyer power
and private label. The main reason is that, although some practices, such as
information exchange, exclusive supply obligations, upfront access
payments and category management agreements may be based on an
agreement in the sense of article 101(1), in most cases the behaviour
concerned constitutes a unilateral conduct that falls outside the scope of the
provision. In this regard, article 101 does not seem, in principle, to catch the
majority of anticompetitive concerns, such as delisting and the
disadvantageous positioning of products, resulting from the use of buyer
power by retailers in their relationship with suppliers.
IV. Assessment under Article 102 TFEU
Article 102 TFEU prohibits abuse of a dominant position that may affect
trade between Member States. For article 102 TFEU to be infringed, an
abuse must be committed by a firm enjoying a dominant position in a given
market.84 In this context, this section firstly analyses the existence of a
dominant position in relation to the retail sector and then discusses certain
80
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conducts of retailers that may form an abuse in the meaning of article 102
TFEU.
1. Dominant Position
Under EU competition law, the concept of dominance has been defined as a
position of economic strength that grant an undertaking the power to behave
to an appreciable extent independently of its competitors, its customers and
ultimately of consumers.85 Dominance is therefore concerned with market
power. For the assessment of market power, however, the first step is to
determine the relevant market.86 The relevant market has two dimensions:
the relevant product market and the relevant geographic market.
The relevant product market comprises products that are deemed as
interchangeable or substitutable from both supply and demand side.87 The
Kesko/Tuko decision concerning the acquisition of Tuko Oy by Kesko Oy,
both active in the Finnish retail sector, gives guidance on how the
Commission may define the relevant product market with respect to the
retail sector.88 Therein, the Commission provided that the relevant product
markets could be defined as ‘the retail market for daily consumer goods’
and ‘the markets for procurement of daily consumer goods’.89 As regards
the retail market for daily consumer goods, the Commission made a
distinction between supermarkets and other stores, such as specialised stores
and petrol stations. This classification was based on the retailers’ ability to
offer a wide selection of products, to provide consumers with the
opportunity to purchase most of household necessities in a 'one-stop shop`,
and to have the facilities making the shopping experience convenient.
Therefore, the Commission found that the relevant product market consisted
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of the provision of a basket of fresh and dry food-stuffs and non-food
household consumables sold in a supermarket environment.90
Coming now to the possible geographic market, although the Commission
considered it as being an area where the supermarket could be reached in no
more than 20 minutes driving time, a final decision about the exact scope of
the relevant geographic market was not necessary to be made.91 According
to the Commission, the market for procurement of daily consumer goods
involves the purchase of daily consumer goods by customers, such as
wholesalers, retailers, and other enterprises. However, as long as they are
not substitutable with each other, each product purchased by the retailer
constitutes an individual product market within the procurement market
framework.92 With respect to this market, the relevant geographic market
seems to be identified with particular reference to the ability of suppliers to
switch their means of channelling goods to final consumers.93
The abuse of buyer power by retailers against brand product manufacturers
normally takes place in the market for the procurement of daily consumer
goods. Therefore, it should be firstly analysed whether the retailer
concerned has dominance with respect to this procurement market.
However, it should be noted that the dominance and the abusive behaviour
should not necessarily exist in same market.94 If an undertaking enjoying
dominance in one market engages in an abusive behaviour in another
market, particularly a market neighbouring or downstream or upstream to
the one where its dominance exists, such behaviour would also fall within
the scope of prohibition of article 102 TFEU.95 In this context, it may be
necessary to assess whether the retailer enjoys a dominant position in
respect of the retail market for daily consumer goods.96
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In general, market shares are the first indicator for the existence of
dominance. The AKZO decision envisages that a market share of 50%
would lead to a presumption of substantial market power and thereby, a
presumption of dominance.97 Moreover, the Guidance on the application of
article 102 TFEU sets out a safe harbour for undertakings having a market
share below 40%.98 In addition to the market share of the undertaking
concerned, there are other indicators of dominance as well, such as superior
technology,99 investment and financial resources,100 ownership of
intellectual property rights,101 brand image and advertising campaigns,102
economies of scale,103 vertical integration and distribution systems104 and
the market position of competitors,105 and entry barriers and countervailing
buyer power.106
The analysis of dominant position does not show any difference in respect
to the retail market. Hence, based on the factors mentioned above, it is
examined whether the undertaking concerned has the capability to profitably
increase prices above the competitive level for a significant period of time
without facing sufficiently effective competitive constraints.107
Nevertheless, the assessment of dominance in relation to procurement
markets may differ from this analysis, given the fact that it concerns the
buyer power of the retailer, which corresponds to monopsony power as
explained above.108 As regards this market, it is rather asked whether the
procurement volume: the bigger the retailer's share of the distribution market, the larger the
procurement volume.’ Rewe/Meinl (Case IV/M.1221) [1999] para 72.
97
Case C-62/86 Akzo Chemie BV v Commission [1991] ECR I-3359, para 60. See also See
also Case T-102/96 Gencor v Commission [1999] ECR II-753, para 205; Case T-221/95
Endemol v Commission [1999] ECR II-1299, para 134; Case T-210/01 General Electric v
Commission [2005] ECR II-5575, para 115; Case T-177/04 easyJet v Commission [2006]
ECR II-1931, para 174.
98
Guidance on the Application of Article 102 (n 85) para 14.
99
United Brands (n 85) paras 82-84.
100
ibid paras 122-124.
101
Case C-53/92 P. Hilti AG v Commission [1994] ECR 1-00667 para 93, Joined cases C241/91P and C-242-91P Radio Telefis Eireann and Independent Television Publications
Ltd v Commission [1995] ECR 1-734, paras 46-47.
102
United Brands (n 85), paras 91-94
103
Case T- 65/89 BPB Industries Plc and British Gypsum Ltd v Commission [1993] ECR
II-389 para 116.
104
United Brands (n 85), paras 69-81 and 85-90.
105
Case 85/76 Hoffman-La Roche & Co AG v. Commission [1979] ECR 461, paras 36 and
48.
106
See Guidance on the application of Article 102 (n 85) paras 13-18.
107
ibid para 11.
108
See II/2 above.

Global Antitrust Review 2012

125

retailer has the ability to decrease or increase supply prices for a sufficiently
long period by adjusting its purchases accordingly. Furthermore, the
calculation of market shares is based on purchases rather than sales, and the
power of suppliers is incorporated into the analysis as countervailing
power.109 It should be reminded that retailers may enjoy buyer power in the
form of bargaining power, even if they do not have large market shares in
the procurement market. However, such bargaining power on its own does
not amount to a dominant position in the meaning of article 102 TFEU.110
There are not many article 102 decisions that include an assessment of
dominance in the retail sector. On the other hand, merger cases in which the
Commission analysed whether the merger would lead to a dominant
position in the retail sector may provide guidance as to the assessment of
dominance under article 102 TFEU.
In Kesko/Tuko, for example, the Commission decided that the merger,
resulting in a combined market share of 55%, would lead to a presumption
of dominance on the Finnish market for retail of daily consumer goods.
Besides this high combined market share, the parties’ control over the
premises suited for retail outlets, the customer loyalty schemes, the private
label products111 and the distribution systems was considered as a factor that
contributed to such presumption of dominance.112 More importantly, the
parties’ increased buyer power was emphasised because of its significant
contribution to barriers to entry to the relevant market of daily consumer
goods retailing. In light of this, it would enable the merged entity to act, to a
significant extent, independently of its competitors on the retail market.113
In Rewe/Meinl,114 the proposed merger was concluded to lead to a dominant
position in the markets of food-retailing and procurement in Austria. The
high post-merger market share of the merged entity in the retail market was
109
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regarded to indicate a possible dominance in the market for food retailing.115
Considering the strong interdependence between the retail and procurement
markets, the Commission came to the conclusion that the merger would lead
to dominance in the procurement market as well.116 This conclusion was
further supported by the fact that producers would be more dependent on the
merged entity, given the latter’s ability to secure further improvements in its
buying conditions.117 Moreover, in relation to its private labels, it was
observed that, prior to the merger, the parties used to delist secondary
brands, which supported its assumed independence from suppliers. This
merger, resulting in a risk of dominance in the relevant markets, was
therefore cleared subject to remedies ensuring the reduction of the
undertaking’s buyer power.118
The Rewe/Meinl decision also sheds some light on the concept of
dependence between the retailer and the supplier. According to the research
conducted in the scope of the evaluation, a supplier may undergo heavy
financial losses to replace any customer from which it generates more than
22% of its turnover.119 In this regard, when a major customer is lost,
suppliers may not have many alternatives since way outs, such as switching
to other sales channels or to exports, were generally not feasible in the short
term. This meant that if a retailer ceased to make purchases, the supplier
was likely to be severely affected and, ultimately, to exit the market.120 This
economic dependence of the supplier on the retailer indicates the bargaining
power of the latter. Notwithstanding that such bargaining power may also
enable the retailer to enjoy some degree of economic independence, as
described above, it is not sufficient to establish dominance under article 102
TFEU. Therefore, such power can only be considered as one of the factors
that contribute to the existence of dominance.
Although appearing highly concentrated in most of the EU Member
States121, due to the fierce competition between supermarkets, retail markets
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are mostly characterised by ‘a number of distribution channels offered by
competing supermarkets, none of which occupy a dominant position’.122
Therefore, in the vast majority of cases, the retailer abusing its buyer power
in relation to its private labels does not form a dominant undertaking under
article 102 TEFU. That being said, it should be noted that in the meaning of
article 102 TFEU, dominant position can be held not only by one firm, but
also collectively by several firms.123 Thus, whether retailers can be
considered to have a collective dominance position in the retail sector needs
to be discussed.
For the existence of collective dominance, the nature of the market must
allow firms to behave in a parallel manner, thereby appearing in the market
as a collective entity.124 This may be the case only if the market structure is
oligopolistic, ie the market consists of ‘few sellers, realising their
interdependence in taking strategic decisions such as on price, output or
quality’.125 In Airtours v Commission, the General Court sets forth three
cumulative conditions for the firms in question to be viewed as collectively
dominant.126 The first one is the presence of transparent market structure
which enables firms to monitor any deviations from the terms of
coordination. The second condition requires the presence of deterrent
mechanisms in the event of any deviation. Finally, the third condition is that
the reactions of outsiders should not jeopardise the success of the
coordination.127
As explained above, a prevailing feature of retail markets across the EU is
that they are controlled by few large retailers and are henceforth highly
concentrated. This characteristic may be regarded as indicating the existence
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of an oligopolistic market structure.128 Having said this, agreements between
the retailer and the supplier are usually not accessible by third parties,
namely competing retailers. Accordingly, retailers are, in principle, not able
to know under which conditions their competitors procure the products
concerned. In addition, the retail and procurement markets are governed by
a complex and speedily evolving economic environment. This environment
is further blurred by the fact that the products are complex and differentiated
from each other rather than homogeneous. This general overview
demonstrates that the nature and current dynamics render the procurement
market in the retail sector non-transparent, hence making it difficult for the
retailers to predict and monitor competitors’ behaviours in their
procurements.129
Accordingly, although the existence of a retaliation mechanism130 and the
absence of the counter reaction of outsiders131 may be successfully argued,
it is hardly likely that the market is found to be conducive to reaching the
terms of coordination in the first place and to monitoring any deviations.
Given the fact that those conditions are cumulative, procurement markets
currently do not seem suitable for the existence of a collective dominance.
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2. Abuse
Under article 102 TFEU, once dominance is established, it must be
examined whether the dominant undertaking abuses its position. The list of
practices which can amount to an abuse in the meaning of article 102 is not
exhaustive.132 Although the analysis in the previous section indicates that it
is very seldom that the buyer power of retailers results from a dominant
position, it should be theoretically discussed which behaviours of retailers in
relation to private labels may form an abuse in the sense of article 102
TFEU. As pointed out in the Competition in Retailing Research Paper,
retailer behaviours requiring special consideration in that regard are
exclusive supply obligations, refusal to stock or delisting, minimum supply
levels, minimum advertising requirements and sunk facility requirements.133
As explained above, exclusive supply obligations require the manufacturer
not to supply the products concerned to competing retailers. Through their
impact on retail competition, these obligations may substantially affect
supply level competition. Indeed, taking especially into consideration the
profit margin of private labels and of primary eye-catching brands, there
may be no economic incentive for the retailer to promote secondary brands.
Thus, it may even delist them. This may lead though to severe economic
consequences for these brand suppliers, if they are not able to immediately
find another channel to reach consumers.134
A more dangerous type of retailer behaviour in relation to private labels that
may constitute an abuse under article 102 TFEU is delisting or refusal to
stock, which arises when a retailer refuses to give shelf space to a supplier
or displays its products in a disadvantageous position within the shop. Those
practices will be basically analysed by reference to the principles applicable
to refusal to deal. For a refusal to deal to amount to an abuse, three
conditions must be satisfied: (i) the refusal must be likely to eliminate all
competition in the relevant market on the part of the party requesting the
service; (ii) the facility in question must be indispensable to the operation of
that party, ie there must not be economically viable alternatives for the party
to operate in the market; and (iii) such refusal cannot be objectively
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justified.135 Although on some occasions the existence of those requirements
may be disputed, the first two conditions could be considered to be met in
most cases, considering the strong economic dependence of suppliers on
retailers, as discussed above.136 The analysis of the third condition may be
more problematic in relation to delisting by the retailer. Indeed, with the
emergence of private labels and given the limited nature of shelf space, it
may not be economically viable for retailers to allocate shelf and retail
space for each branded good. Accordingly, it may be very difficult,
particularly for the delisted secondary brand owners, to prove that the
delisting cannot be objectively justified. However, this burden of proof may
be more easily handled, where the delisting is used by retailers as a threat
to discourage primary product manufacturers to utilise their intellectual
property rights against the retailer's practice to offer copy-cat private
labels. In Rewe/Meinl, the Commission considered this practice as a possible
harm to competition that would result from the merger leading to a
dominant position in the retail and procurement markets.137
Moreover, an abuse of dominant position by retailers may take place
through requests from suppliers for payments -called under various namesfor the marketing and the best positioning of their product. These payments
particularly encompass advertising requirements, listing charges, slotting
allowances and contribution to promotional expenses.138 These practices can
be argued to lead to efficiencies, such as distributing the risks of failed
products between the retailer and the supplier, or providing equilibrium
between the numbers of new products that suppliers bring to market and
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those demanded by consumers.139 However, retailers may also use those
payments in order to limit the competition constraints that their private
labels face. In fact, unjustifiably high access fees and contribution may force
particularly secondary brands to exit the market. In these cases, such
payments may be treated by analogy to delisting under article 102 TFEU.
These payments may also decrease the competitiveness of primary brands
by widening the price gap between those products and the private labels of
the retailer.140 In such cases, however, these practices may be regarded the
same as margin squeeze cases, which are subject to substantive rules quite
similar to those applicable to refusals to deal.141
Finally, retailers may, engage in predatory pricing in relation to its private
labels in order to eliminate its competitor brands.142 However, considering
the more profitable tools discussed above to achieve the same objective,
retailers may often not prefer to pursue a predatory pricing strategy.
To conclude, article 102 TFEU does not seem to be an effective means to
address the abusive behaviours of retailers in the context of private label
either. The main reason is the fact that there is usually no collective or
single dominance which is a prerequisite for the application of the
provision. However, if dominance can be established in exceptional
situations, certain behaviours of retailers, such as delisting, may be deemed
to form an abuse in the meaning of article 102 TFEU.
V. Competition Tools Addressing Retailer’s Buyer Power in the UK
Despite the awareness of competition problems with regard to private labels
at the EU level, as explained above, the EU competition law instruments
remain currently ineffective to tackle these problematic quasi-abusive
behaviours by quasi-dominant retailers which do not always fall under
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articles 101 and 102 TEFU.143 Having said that, several Member States,
including the UK, France, Germany, Czech Republic, Hungary, Romania
and Latvia, have conducted various investigations and they endeavour to
overcome those concerns. In this regard, the UK regime deserves special
consideration, given the experience of the UK competition authorities in
dealing with competition concerns in relation to the retail market which is
characterised by high concentration levels144 and the high proportion of
private labels.145
It has been a long time, since when competition problems associated with
buyer power and private labels were recognised in the UK. There are several
reasons why the UK stands out as one of the Member States with a useful
‘toolkit’ for the treatment of such competition concerns. For one thing, the
characteristics of the British market strengthen the position of retailers
against suppliers. As pointed out by Dobson, ‘in Britain consumers have an
exceptional degree of loyalty towards their favoured retailer and tend not to
shop around for grocery products, but instead consistently rely on one store
for most or all of their needs’.146 In addition to this, a high degree of
dependency of suppliers on retailers is observed.
In order to address the competition concerns in the retail sector, the first
sector investigation was initiated in 1999. This work revealed various anticompetitive practices conducted by retailers in relation to their private
labels, including the practice of persistent below-cost selling of some
frequently purchased products.147 To address these practices, the report
envisaged the adoption of a code of practice to be applicable to retailers
enjoying more than 8% market share in the procurement market. After its
entering into force in 2002, the Supermarkets Code of Practice (SCOP
143
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2002) was criticised on the ground that it was not sufficiently effective to
prevent retailers from requesting suppliers to make certain payments and
contributions. Subsequently, in 2006, based on evidence on the widening
power gap between retailers and suppliers, the Competition Commission
once more placed the sector under investigation upon the OFT’s referral.148
The final report introduced various measures to improve competition in
local areas, such as removal of administrative barriers and elimination of the
contractual conditions obstructing market entry. More importantly, concerns
with regard to the relationship between retailers and suppliers were
contemplated to be addressed by a ‘new strengthened and extended’ code of
practice.149 The Groceries (Supply Chain Practices) Market Investigation
Order 2009 entered into force in 2010 and introduced the Groceries Supply
Code of Practice (GSCOP) to be applicable to any retailer exceeding a
turnover of £1 billion with respect to the retail supply of the groceries.150
The Order aims to build fairness in retailer-supplier relations and to
establish a framework concerning variations in agreement conditions,
pricing and payments, promotions and other duties in relation to the
resolution of consumer complaints and the delisting of products.
In order to ensure its implementation, it has been made compulsory for
retailers to incorporate the GSCOP in their supply agreements.151 The
record-keeping of practices is provided by the obligation to conclude written
contracts with suppliers. The mechanism was further supported by the
retailer’s employment of an in-house compliance officer, who is to be
independent from the buying team. Moreover, the GSCOP also imposes on
retailers an obligation not to request or require suppliers to give their
consent on the retrospective variations of any supply agreement.152
Accordingly, unless otherwise provided in the agreement, the retailer must
148
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not require the supplier to make any payment for its costs, such as consumer
or market researches or refurbishment of a store.153 The circumstances under
which the retailer could request payment are limited to promotions and the
sharing of risks related to stocking, displaying or listing new grocery
products. The concept of promotion is defined ‘as offer for sale at an
introductory or a reduced retail price, intended to subsist only for a specified
period’.154
With regard to payment requests for marketing costs, it is made clear that,
unless it is about a promotion, the retailer must not require a supplier to
share such costs.155 The same principle applies to any payment for the better
positioning of, or the allocation of larger shelf spaces to the product
concerned. On the other hand, the retailer is under the duty not to require a
supplier to predominantly fund the costs associated with promotion.156
These obligations prevent the retailer from using its power for requesting
payments under different marketing plans.
Delisting practices are also covered under the GSCOP. In this regard, a
retailer can only delist a supplier based on genuine commercial reasons, and
it must, prior the delisting, give the supplier a notice which includes the
relevant reasons. In such case, the supplier has the right to ask the senior
buyer of the retailer to review the decision, as well as the right to discuss it
with the retailer’s officer, who is responsible for compliance with the
GSCOP.
Notwithstanding the above, the fact that the GSCOP essentially provides for
self-regulation has raised doubts as to its effective enforcement. Although
the UK has a history of self-regulation culture, which is more ubiquitous in
comparison to other parts of the world, this feature of the GSCOP is seen as
a factor that hinders its healthy application. In this respect, the lack of
effective enforcement of the GSCOP gives rise to a situation whereby the
expected outcomes have not been fully achieved. For example, the entry
into force of GSCOP did not change the retailers' practice to expect from
brand suppliers to provide extensive in-store promotional support for their
products through promotion support payments and by participating in the
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cost of price promotions.157 Furthermore, following the entry into force of
the GSCOP, the Competition Commission failed to receive from retailers a
sufficient number of agreements to monitor the voluntary enforcement of
the GSCOP.
In this regard, the UK government has started to discuss the creation of an
adjudicator position. The role of the adjudicator will be to act as a referee
and police the rules of the GSCOP.158 In this regard, the Groceries Code
Adjudicator Bill (GCA Bill) has been introduced and is currently before the
Parliament.159 The Bill intends to ensure the effectiveness of the GSCOP by
granting the adjudicator the power to enforce it by investigating suspected
breaches and imposing financial penalties. It can be argued that the
overarching aim of the GCA Bill is to maintain and secure fair dealing in
the sector. However, while the prevention of anti-competitive practices in
the sector falls under this overarching aim, it is only one of the priorities of
the GCA Bill, besides its other objectives. In this respect, the Bill also takes
it upon itself to protect vulnerable suppliers from unfair commercial terms
imposed upon them by retailers.
There are two important enforcement powers of the adjudicator in the event
of breaches of the Code: (i) requiring retailers to publish statements about
their breaches (public disclosure) and (ii) imposing financial penalties on
retailers. The public disclosure clause renders the mechanism more effective
by decreasing the incentive of the retailer to engage in any breach given its
possible damage to the reputation of the company.160 This is considered as
the primary enforcement power of the adjudicator, whereas imposition of
financial penalties will be the case where public disclosure alone proves to
be an insufficient remedy due to the specific characteristics of the case in
question. These mechanisms of the GCA Bill are regarded as positive steps
157
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towards mitigating concerns expressed by the Competition Commission that
many retailers may have been in breach of the GSCOP. 161
VI. Conclusion
In recent decades, the grocery retail sector has witnessed a trend of
concentration and as a result, it has been increasingly dominated by large
retailers with significant buyer power that enables them to impose their
position when bargaining with suppliers. The fact that these retailers have
begun to offer private label products competing with brand products has
brought a different dimension to this imbalanced relationship between
retailers and suppliers. Although the introduction of those own labels has
resulted in reduced prices and more choices, on the other hand, it has also
increased the large retailers’ incentive to abuse their buyer power against
brand product suppliers.
The main EU competition law rules, ie articles 101 and 102 TFEU, fall short
of effectively addressing those behaviours of quasi-dominant retailers. The
reason why article 101 TFEU is not an effective tool in tackling those
concerns related to private labels is that the retailers’ abusive behaviours
usually arise from unilateral conduct falling outside the scope of the
provision. However, article 102 TFEU is also unlikely to serve to address
those concerns because it is very rare that retailers are found to be
individually or collectively in dominant position.
Nevertheless, considering the abusive behaviours of retailers based on their
bargaining power, which grants them an economic power similar to that of
dominance, it seems necessary to utilise some other tools to eliminate those
competition concerns. In this regard, the efforts of the UK competition
authorities constitute a good example of how to regulate the relationship
between retailers and suppliers. The GSCOP, namely the code of practice
adopted by the Competition Commission, seeks to build a fair relationship
between retailers and suppliers and requires retailers to comply with its rules
as far as practices such as payment requirements and delisting are
concerned. However, its voluntary enforcement does not appear sufficient to
provide an effective implementation of the GSCOP. For this reason, the
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GCA Bill which has been introduced to the Parliament by the Government,
in order to set up a Groceries Code Adjudicator with the role of enforcing
the Code and encouraging compliance with it, may be considered as a step
forward towards a more efficient and mandatory regulation.

