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The UK introduced a cartel offence to strengthen deterrence of the cartel 

prohibition and to send a message that cartel participation is morally wrong. 

However, due to a lack of public and political support, the offence did not achieve 

the desired deterrent effect. The original cartel offence failed to recognise that 

there is not yet a common belief that cartel participation is wrong. While the 2013 

amendments removed the dishonesty requirement in an attempt to facilitate 

prosecution, the defences that were put into place are so easily met that liability 

can easily be avoided. The defences portray a continued lack of political support. 

The harm and moral wrongfulness of cartels should be emphasised to strengthen 

public and political support. 

 

I. Introduction 

This article argues that the criminalisation of competition law in the United 

Kingdom (UK) has failed due to a lack of public and political support. The fines 

imposed under the civil administrative system are inadequate to effectively 

dissuade companies from colluding with their competitors. The manipulation of the 

London Interbank Offered Rate (LIBOR) by UK and international banks
1
 and the 

signs of potential collusion between the big six energy providers in the UK
2
 

suggest that for companies in two of the largest sectors of the UK economy, the 

risk of enforcement is outweighed by the expected benefits of collusion.  
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Criminal sanctions for individuals who engage in the making and carrying out of 

cartel agreements can greatly add to deterrence by way of introducing a risk that 

companies cannot financially compensate for.
3
 Furthermore, by emphasising the 

moral wrongfulness of the behaviour, criminal sanctions can ensure greater 

compliance with the prohibition against engaging in cartel. If the harm and moral 

wrongfulness of the cartel conduct would more widely be understood, more people 

may refrain from participating in cartels, because (i) they do not want to break a 

moral norm, or (ii) they fear social condemnation and alienation resulting from 

breaking a moral norm
4
, or because (iii) individuals estimate the risk of detection 

and prosecution to be higher when they agree with a law and its application to 

them.
5
 The UK government introduced a cartel offence in 2002 to strengthen 

deterrence 
6
 and to send out a moral message that cartel participation is wrong.

7
  

However, the deterrent effect of the cartel offence is undermined if there is no 

public and political support for the offence. This article begins with analysing why 

sanctions should be introduced for individuals and argues for morality to play a 

central role in justifying those sanctions. In the second part the article critically 

evaluates why the original cartel offence that introduced in 2002 had failed in 

practice. The third part is devoted to portraying the fact that the underlying 

problems of the cartel offence are a lack of public and political support for the 

offence. In this regard, the article describes how the recent amendments to the 

cartel offence are the epitome of a lack of political support. The article stresses the 

need for an agreement with the law governing cartel offence, drawing lessons from 

a comparison to the insider dealing offence. It suggests that support can be 

strengthened by emphasising the harm and moral wrongfulness of cartel conduct.  

II. Justifying sanctions for individuals 

1. The reasons why sanctions for individuals should be introduced 

a) The inadequacy of corporate fines 
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Cartel agreements between undertakings, including price-fixing, output restrictions, 

market sharing and bid-rigging agreements, are prohibited at EU level by Article 

101 Treaty on the Functioning of the European Union (TFEU) and at national level 

by the Chapter I prohibition of the Competition Act 1998 (the Act), unless the 

agreement is exempted by Article 101(3) TFEU or section 9 of the Act. Exemption 

is highly unlikely for hard-core cartel agreements. A fine is imposed if an 

undertaking is found to have breached the prohibition. The fine is meant to deter 

and to punish.
8
 It punishes the undertaking for violating the competition rules, aims 

to recoup the unlawful gain that it made from its violation, and seeks to send out a 

moral message that the behaviour is wrongful.
9
 The deterrence function is both 

individualistic and general. The prior form seeks to prevent recidivism, while the 

latter aims to discourage other undertakings from infringing the competition rules 

by creating a credible threat of penalties.
10

  

The general deterrence theory presupposes that undertakings are rational economic 

actors seeking to maximise their welfare,
11

 who weigh the costs and benefits of a 

particular act in order to decide whether or not to engage in it. Accordingly, a 

calculating undertaking considering cartelisation can be deterred from breaching 

the prohibition, if the expected fine, taking into consideration the probability of 

detection and enforcement, exceeds the expected gain.
12

 For fines to have a general 

deterrent effect, they should therefore be set at the level of the expected gain 

multiplied by the inverse of the probability of detection and enforcement.
13

 Where 

the expected fine outweighs the expected benefits, companies will have a greater 

incentive to implement effective compliance programmes.
14

 The idea is that any 

failure to do so would be met with be met with shareholder outrage and a demand 

for new management.
15

 

However, corporate fines are at present not sufficiently deterrent. As the 

probability of detecting a cartel is relatively low, approximately 16%,
16

 cartel fines 
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would have to be very high to have an effective general deterrent effect. Wils has 

estimated that fines would need to be set at 150% of the undertaking’s annual 

turnover in the cartelised good.
17

 Similarly, the White Paper that preceded the 

introduction of the UK cartel offence found that fines would have to be increased 

by a factor of six to ten to be truly deterrent
18

. They may need to be even higher 

due to ‘optimism bias’, as Weinstein found that people generally tend to be over-

optimistic in assessing their personal risks.
19

 Such high sanctions are unlikely to be 

imposed, as they would in most cases exceed a company’s ability to pay and force 

them into liquidation. This would cause many undesirable side effects including 

job losses, devaluation of securities for creditors,
20

 and competition in the market 

would ironically be reduced rather than improved with the exit of the company. 

Fines are therefore currently capped at 10% of the turnover of the undertaking at 

national
21

 and EU level.
22

  However, at this lower level corporate fines are not 

effectively deterrent and fail to create adequate incentives for companies to ensure 

that their employees respect the competition rules.  

Nor are the fines sufficiently punitive. From a punitive perspective the fine is 

meant to send a strong message that cartel conduct is wrongful and will not be 

tolerated. However, if the current fining level is too low, so that the expected fine 

does not outweigh the expected benefit, the sanction may be regarded as a tax as 

opposed to a punishment. Consequently, rather that signalling that cartel conduct is 

unacceptable; it implies that the conduct is permitted provided that the tax for it is 

paid.
23

 There is, therefore a broad consensus that corporate fines alone are not 

enough to deter cartel conduct.
24

  

b) Prison sentences for individuals will add to deterrence 

Sanctions for individuals should be introduced to strengthen deterrence
25

 and 

punishment. Such sanctions should not be limited to fines, as these are easily 
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absorbed by the firm,
26

 particularly where corporate fines are below the optimal 

level, as undertakings will have an incentive to participate in the cartel and 

reimburse any employee’s cartel fine.
27

 Preventing undertakings from refunding 

their employees is difficult, since such laws can be circumvented by either ex ante 

giving the employee a payment for the risk of a fine, or by ex post compensation 

through wage increases,
28

 bonuses or promotions. Furthermore, as with fines for 

undertakings, fines for individuals risk being regarded as a tax, which would 

weaken the moral message of the sanction and thereby reduce its deterrent effect. 

Instead, non-indemnifiable sanctions for individual cartelists are needed to 

supplement corporate fines.  

Prison sentences significantly increase general deterrence, as to ‘the businessman 

… prison is inferno’,
29

 so that the introduction of a non-monetary cost into the 

equation 
30

 breaks down the ‘conventional risk-award analysis’.
31

 They also carry a 

unique stigma, because the embarrassment of a prison term is much greater than a 

fine.
32

 This is reinforced by the fact that prison sentences are also more 

newsworthy than fines.
33

 The fear of criminal conviction and the possibility of 

incarceration should deter individuals from participating in cartel activity, or if they 

are directed by their managers, they should have a greater incentive to inform the 

competition authorities.
34

 Anecdotal evidence supports the proposition that the fear 

of imprisonment adds to deterrence. Evidence collected in the Lysine cartel 

portrays that meetings were purposefully organised outside of the United States in 

an attempt to avoid the criminal sanctions of the US Department of Justice (DOJ).
35

 

Companies engaged in international cartel also often first apply for leniency in the 

United States.
36

 In the UK, an Office of Fair Trading (OFT) survey found that 
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companies and lawyers regard criminal sanctions to be the most important sanction 

in achieving deterrence of competition violations.
37

  

c) Individual responsibility 

Criminal sanctions should not be regarded as merely a means of improving 

deterrence. They are appropriate in their own right, as they address the 

responsibility of the individual employee in setting up and maintaining the cartel, a 

factor that corporate fines are not directly concerned with. After all, ‘individuals, 

not corporations, meet in hotel rooms to fix prices … and criminal antitrust 

enforcement needs to personalise the crime to effectively deter future price 

fixing’.
38

 

It is far more effective to discipline employees with criminal sanctions than leaving 

this to undertakings themselves. Companies can essentially only discipline their 

employees with a demotion or a dismissal. This is, however, not a very effective 

deterrent for employees who engage in price-fixing to deal with the pressures of 

their work, for instance as a means to meet profit goals, as they also risk demotion 

or dismissal for poor performance.
39

 Moreover, they may even regard the risk of 

dismissal for poor performance to be greater than the chance of the adverse 

consequences of their secret cartel being exposed. For instance, when General 

Electric was involved in price-fixing in the 1950s, its executives were under 

significant pressure to reach financial goals and could expect to be fired for a 

failure to meet them. This motivated them to collude with their competitors.
40

 A 

price-fixing executive may also be aware that it will take several years for the 

cartel to be exposed and prosecuted, by which time he may have already left.
41

 

Firms may even decide against disciplining employees found to have been engaged 

in cartel agreements, as it may be ‘disruptive, embarrassing for those exercising 

managerial control, [and encourage] whistleblowers’.
42

 In the Virgin/BA passenger 

fuel surcharges case, Virgin’s board decided against firing its most senior director 
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engaged in the collusion and publicly declared their full support for him.
43

 BA not 

only retained an executive involved in the infringement, but even promoted him to 

the board of directors.
44

 

Distinct sanctions for individuals are also more adept at addressing and deterring 

principal agent problems. A principal agent problem arises in the cartel context, 

where an undertaking has not encouraged its employees to engage in anti-

competitive conduct, or may even have discouraged them through compliance 

programmes, yet a rogue manager nevertheless does collude with its competitors 

on his own initiative. In these circumstances a fine should still be imposed on the 

undertaking in order to create strong incentives for the company to invest in 

ensuring that its personnel complies with the competition rules.
45, 46

 Yet, a sanction 

for the individual cartelist would more effectively addresses the employee’s 

personal responsibility and creates a greater deterrence for others who may 

consider fixing prices on their own accord.  

2. Morality cannot be excluded from the cartel criminalisation debate 

Proponents of cartel criminalisation have mainly focused on the use of criminal 

sanctions for individuals to increase deterrence. The general deterrence theory has 

a consequentialist forward-looking view and focuses on punishing the infringer to 

deter others from breaching the rules. Fittingly, cartel conduct has often been 

described as mala prohibitum as opposed to mala in se.
47

 Many authors therefore 

do not look back at what is morally wrong about the cartel conduct itself. Andreas 

Stephan, for example, regards the societal harm inflicted by cartels to be so vast 

that the use of criminal sanctions is justified to deter future harm. He thus asserts 

that ‘criminal cartel offences should simply be accepted as a necessary tool with 

which to punish, and more importantly, deter harmful cartel conduct’.
48
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The deterrent function of criminal sanctions for individual cartelists is indeed 

essential. However, as imprisonment necessarily curtails an individual’s freedom, 

an essential human right,
49

 I believe that a cartel offence should contain a backward 

looking element that addresses the moral wrongfulness of cartel behaviour in order 

to justify its intrusion of this fundamental right. Such an approach would respect 

the individual’s autonomy and their separateness of person. Cartel criminalisation 

should adopt a hybrid approach between deterrence and retribution. ‘Deterrence 

may be the reason that we seek to argue for the existence of a criminal offence, but 

other retributive justifications may also be important to justify why a particular 

individual is being held accountable, and explain the severity of the punishment’.
50

 

Moral opprobrium is also the foundational element of the criminal law, its 

distinguishing factor, and can justify a restriction of a person’s freedom.
51

 The 

creation of criminal offences that fail to identify the grounds for its condemnation 

risks trivialising criminal sanctions and ultimately their deterrent effect.
52

 ‘When 

the criminal law is overused it will lose its distinctive stigma’.
53

 

Besides, by emphasizing the moral harm of cartel behaviour public support for 

criminal sanctions may be strengthened.
54

 A survey conducted in the UK in 2007 

found that only one in ten supported incarceration,
55

 although 63% did consider the 

conduct to be dishonest.
56

 Strengthening agreement with the law by exposing the 

wrongfulness of cartel conduct and the great social and economic harm that is 

inflicted is likely to reduce the number of infringements. Internalisation of the 

norm would increase compliance. Yet, greater agreement with a criminal cartel 

offence may also indirectly increase deterrence, as Individual cartelists tend to 

predict the risk of detection and enforcement to be greater if they believed the law 

and its application to their conduct to be just.
57
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a) The moral wrongfulness of cartel conduct 

The economic harm inflicted by cartels is essentially two-fold. Cartel agreements 

are set up to raise prices to a supra-competitive level to increase profits. The extra 

margin of profit that is made by raising the price above the normal competitive 

price is known as an overcharge. This uncompetitive wealth transfer from 

consumers to the cartelist is the first type of harm caused by a cartel. The second 

form of harm relates to the reduction in quantity resulting from the price increase. 

It thus refers to the units that consumers would have bought at the competitive 

price but are no longer consuming at the supra-competitive price. This loss of 

consumer satisfaction is described as a deadweight loss.
58

  As colluding firms no 

longer compete with each other for customers, a loss of innovation and research 

and development is also often associated with cartels.  

The harmful consequences of profit cartels are thus clear. However, ‘what makes 

an act morally wrongful is some intrinsic violation of a freestanding moral rule or 

duty, rather than the act’s consequences’.
59

 Public recognition of cartel behaviour 

as morally wrong in itself is still remarkably low in the UK. Wrongfulness of the 

conduct should, therefore, not merely be explained as setting up and/or maintaining 

a cartel. For ‘it is not possible for the law to begin with a forward-looking offence 

in order to enhance enforcement and, without more, expect it to be successful in 

sending backward-looking signals of moral censure. The law cannot pull itself up 

by its bootstraps in this way’.
60

 Instead, its wrongfulness should be explicated as 

breaching a well-established moral norm. Cartel conduct could be regarded as 

breaching the moral norms against stealing, deceiving, cheating or subverting the 

competitive process. 

b) Stealing  

Cartel conduct may be conceptualised as a form of stealing. Indeed, Joel Klein 

regards collusion as ‘theft by well-dressed thieves’.
61

 Stealing is defined by Stuart 

Green as ‘an intentional and fundamental violation of another’s rights of ownership 
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in something that is capable of being bought or sold’.
62

  Firstly, what is stolen from 

the consumer is the overcharge.
63

 Due to the higher price, consumers have less 

money to spend on other goods or services, so that the overcharge can be 

represented as something that is capable of being bought or sold.
64

 Secondly, to 

meet the definition, the cartel victims must have a right to the overcharge. Some 

would argue that, provided it was a lawful transaction, the consumer lost his 

ownership right to the overcharge when he voluntarily paid the supra-competitive 

rather than the competitive price. However, if the cartel victim’s right to the 

overcharge is recognised in private damages cases, then there is no reason why it 

should not be recognised here as well. Thirdly, the violation of the victim’s right 

must be fundamental. Once the overcharge is transferred to the cartelists, the cartel 

victim is unable to exercise his rights in the overcharge, so that the violation of his 

right would be fundamental.
65

 Lastly, the violation needs to be intentional. A direct 

intention is found in criminal law where the actor aims to bring about the result or 

believes that he can attain a goal by bringing about the result.
66

 Executives may 

engage in cartels for different reasons. Some may simply fix prices to raise profits. 

They simply intend to obtain the overcharge, so that they would fit the former type 

of intention. Others may participate to achieve some other objective, such as 

preventing lay-offs, ensuring a promotion or to reconcile with their competitors 

after a damaging price war.
67

 These price-fixers would then have the latter form of 

intention. 

c) Deceiving 

Cartel conduct could also be regarded as a deception. A deception essentially 

involves that ‘a message is communicated, with an intention to cause a person to 

believe something that is untrue and a person is thereby caused to believe 

something that is not true’.
68

  While cartelists usually do not expressly state that 

their prices are competitive when they are not, such a message may be implicit in 

their conduct. If consumers assume that goods or services are competitively priced 

in the market, then the cartelists by offering their goods or services on the market 

and by keeping their price-fixing agreement a secret, may implicitly signal to 
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consumers that their prices are competitive when they in fact are not.
69

 To date no 

empirical evidence exists that proves that consumers indeed presume that goods or 

services are competitively prices. Yet, such assumptions may well prevail, as a 

public survey found that 63% of the UK public regarded price-fixing as 

dishonest.
70

 Such an assumption could also be regarded as a ‘manifestation of the 

presumption of innocence’.
71

 Lastly, the intention to mislead can be grounded on 

the price-fixers’ efforts to conceal their agreement.
72

 

d) Cheating 

Alternatively, it could violate the moral norm against cheating. Cheating 

encompasses the situation where a person, X, intentionally ‘seeks an [unfair] 

advantage by violating a rule that Y is believed to be obeying’.
73

 The rule violated 

by a cartel agreement is the Article 101 TFEU or Chapter I prohibition. To further 

meet the definition, the conduct must have sought to attain an advantage over 

another person or group. There are three potential victims of the price-fixer’s 

cheating: his competitors, his customers and the final consumers of the cartelised 

goods or services.  

Adhering to the cartel prohibition involves a certain self-restraint on an 

undertaking, a restraint not to collude with competitors.  By foregoing that self-

restraint the price-fixer obtains an advantage over those competitors that do adhere 

to the prohibition. The unfair gain is the ‘[indulgence] in one’s will]’.
74

 However, 

this unfair advantage only arises where X’s competitors do follow the competition 

rules. Yet, for X to be able to profitably raise his prices, his competitors also need 

to participate in the agreement. 

Instead, the cartelist could be obtaining an advantage over his customers in a 

downstream market. Provided, that his downstream customer has not cartelised 

their own market, the customer would be adhering to the self-restraint of the 

prohibition that the cartelists does not, which would be the unfair advantage that 

the cartelist, X, seeks to obtain over its customer, Y.   

Lastly, the cartelist may also be regarded as obtaining an advantage over its final 

consumer. Unlike the previous situation where the cartelist and its downstream 

customer are both meant to adhere to the same rule, in this situation the consumer 
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is not subject to exactly the same rule. Instead, there may be ‘a breach of one in a 

set of different rules in the market place; the quid pro quo for expecting adherence 

to the rule of prohibiting cartel activity by the potential cartelist is the consumer’s 

adherence to a different market-based rule, which she is capable of breaching (such 

as not submitting a vexatious complaint to the antitrust authorities)’.
75

  

Alternatively, the cartelist may be regarded as cheating himself. The cartelist 

would then be breaking the cartel prohibition, to gain an unfair advantage over 

himself.
76

 The advantage that the cartelist gains is the extra profit margin that he 

makes when he colludes, as opposed to the lower profits from competitive prices.  

e) Subverting the competitive process 

Quite similarly, MacCulloch regards the wrongfulness to be the subversion of the 

competitive process. She argues that ‘cartel behaviour is wrong in that the act of 

making or implementing a cartel arrangement denies the marketplace of the 

legitimate expectation of a competitive process’.
77

The cartelist thus subverts the 

competitive system. This again assumes that society legitimately expects markets 

to be competitive. Arguably, the UK free economy, as Western economies more 

generally, is indeed based on an expectation of competition. 

Overall conceptualising cartel conduct as breaching the norms against cheating and 

subverting the competitive process fit best in the competition law architecture, with 

its focus on ‘normal competition’
78

 or ‘competition on the merits’.
79

 

f) A spiral of delinquency  

The infringers’ efforts to conceal their conduct, in full awareness of its illegality 

further increases the moral wrongfulness. A ‘spiral of delinquency’
80

 ensues, in 

which the already wrongful behaviour is aggravated ‘by their determination to defy 

the prohibition and take steps to avoid detection’.
81

 

III. The failure of the cartel offence in practice 
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1. The background to the introduction of the cartel offence 

Prior to the introduction of the cartel offence, two cases that had attempted to try 

price-fixers under the common law were unsuccessful. Firstly, in Norris v US 
82

 the 

US authorities had requested the UK to extradite Ian Norris, a former chief 

executive of a company engaged in a cartel, to the US, where he faced charges for 

price-fixing. To be extradited the offence with which Norris was charged in the US 

had to also qualify as a criminal offence under English law. While the lower courts 

were willing to view the defendant’s endeavours to conceal the cartel as dishonest 

and the price-fixing agreement as a common law conspiracy to defraud
83

, the 

House of Lords rejected this view. The House of Lords did not consider secret 

price-fixing to be criminal under common law, without any aggravating 

circumstances, such as fraud, violence or intimidation.
84

 The Court referred as far 

back as the case Mogul Steamship
85

 of 1892 to strengthen this point.
86

 Similarly, in 

R v Goldschield Group plc and others
87

 the court held that price-fixing was not 

dishonest in itself and not an adequate ground for a conspiracy to defraud, yet it 

could be part of a broader conspiracy.
88

 

Following the failures under the common law, the Hammond-Penrose Report,
89

 a 

White Paper,
90

 and political pressure from the US DOJ,
91

 the UK government 

introduced a cartel offence by the Enterprise Act 2002, to supplement and 

strengthen the system of administrative fines for undertakings already in place.
92

 

The main rational was to strengthen deterrence.
93

 The introduction of the cartel 

offence marked a shift from a previous European style to a more distinctly 

American approach.   

2. Criminalisation at national level within the wider EU enforcement 

architecture 
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At the time of drafting the offence the relationship between national enforcement 

and the EC competition regime was in flux. There was significant uncertainty of 

how the European Commission’s modernisation programme would reshape the 

EC’s enforcement regime.
94

 The OFT had carefully consulted the European 

Commission in order to ensure that the UK offence would fit properly in the EC 

enforcement architecture.
95

 Yet, the drafters deliberately distanced the offence from 

Article 81 EC, now Article 101 TFEU, and the Chapter I prohibition of the 

Competition Act 1998.
96

 

The modernisation regime, introduced Regulation No 1/2003,
97

 which clarified that 

Member States are permitted to provide for criminal enforcement of Article 101 

and 102 TFEU and their equivalents in national law. Article 5 holds that ‘the 

competition authorities of the Member States shall have the power to apply Articles 

[101 and 102 TFEU] in individual cases [and] for this purpose, they may take 

decisions imposing fines, period penalty payments, or any other penalty provided 

for in their national law’.
98

 The phrase ‘or any other penalty’ covers imprisonment, 

as envisaged by Article 12(3), which refers to ‘custodial sanctions’.
99

 However, 

Member States cannot criminalise the enforcement of only their national 

competition laws. The principle of equivalence 
100

 requires that enforcement of EU 

law by national competition authorities or national courts must be at least 

equivalent to what is provided for the infringement of national law.
101

  

3. The ‘original’ cartel offence 

When the cartel offence was initially introduced, s. 188 Enterprise Act 2002 held 

that ‘an individual is guilty of an offence if he dishonestly agrees with one or more 

other persons to make or to implement, or to cause to be made or implemented 

arrangements between at least two undertakings that: fix prices, limit or prevent 

supply, limit or prevent production, divide markets or bid-rig’.
102

 The offence thus 

only captures hard-core cartel agreements and pursuant to section 189 only applies 

to horizontal agreements.
103
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Notably the offence does not directly refer to the Article 101 TFEU or the Chapter 

I prohibition. While, this was in part influenced by the uncertainty of the European 

Commission’s modernisation plans, the greatest concern for the drafters were the 

Article 81(3) EC exceptions (now Article 101(3) TFEU) and the individual 

exemptions under s.4 of the Competition Act 1998. There was a concern that a 

direct reference to those provisions may impel defendants to raise arguments about 

the creation of benefits,
104

 which would greatly complicate trials. Such 

complication would be unnecessary, particularly where the conditions for the 

Article 101(3) exception and the individual exemption under the Competition Act 

are unlikely to be met for hard-core cartels under the administrative procedure for 

undertakings. 

To emphasise the seriousness of the offence, the maximum penalty on conviction 

or indictment is five years imprisonment and/or a fine.
105

 On summary conviction, 

the penalty is imprisonment for a term not exceeding six months and/or a fine.
106

 

a) Actus reus 

The actus reus of the offence is committed by an agreement to do one of the 

prohibited activities, so that it is one of preparation and organisation, not of 

materialisation. ‘The agreement is therefore the pivotal element [of the actus reus] 

of the offence’.
107

 The meaning of the term ‘agreement’ in competition law and 

English criminal law can be regarded to be compatible. In competition law the 

notion ‘centres around the existence of a concurrence of wills between at least two 

parties’.
108

 Similarly, in English criminal law, an agreement is seen as a meeting of 

minds.
109

 

 b) Mens rea 

The mens rea of the original offence was dishonesty. The Enterprise Act did not 

provide for a statutory meaning of dishonesty, so that the Ghosh 
110

 notion of 

dishonesty under common law was to apply. The Ghosh test consists of an 

objective and a subjective element. First, the jury must consider whether the 
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defendant was acting dishonestly according to the standard of reasonable and 

honest people. If so, the jury must be convinced that the defendant realised that 

what he was doing was dishonest by those standards.
111

 

The dishonesty element was introduced to exclude benign or pro-competitive 

conduct from the ambit of the offence, and to signal the seriousness and the moral 

wrongfulness of the offence. Hammond-Penrose expressed that the dishonesty 

requirement would ‘signal that the offence is serious and should attract a 

substantial penalty and … it would go a long way to preclude a defence argument 

that the activity being prosecuted is not reprehensible’.
112

 The authors thus 

considered that by sending this message juries would be persuaded to convict and 

judges to impose strict sentences.
113

 Harding and Joshua contend that the drafters 

may have introduced the dishonesty element out of an ‘uneasy awareness that their 

definition of the actus reus was so confusing and elusive that ‘dishonesty’ might 

give the jury something meaty they could get to grips with’.
114

 

4. The original cartel offence can be considered to have been a failure 

To date there has only been one completed successful case under the original cartel 

offence. In this case three directors, Bryan Allison, David Brammar and Peter 

Whittle were prosecuted for their participation in the Marine hoses cartel.
115

 The 

three had been arrested in the US, and in a push for the UK’s first cartel offence 

precedent, the US authorities negotiated a plea bargain with the defendants and the 

OFT. Under the agreement the three would be returned to the UK if they plead 

guilty to the cartel offence.
116

 Accordingly, the three plead guilty in the UK courts. 

Judge Rivlin in the Southwark Crown Court, however, imposed sentences notably 

longer than those negotiated in the US.
117

 On appeal against the length of the 

sentence, the Court of Appeal reduced the terms.
118

 Hallett LJ even indicated that, 

in the absence of the agreement, the court might have reduced the sentences even 

further.
119
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A second success is due to follow soon. On 27 January 2014 the OFT announced 

that it had charged Peter Nigel Snee under the original cartel offence for his 

participation in the galvanised steel tanks cartel.
120

 On 17 June, Mr Snee is reported 

to have pleaded guilty.
121

 The case is likely to be regarded as a great achievement 

for the new Competition and Markets Authority (CMA). However, as this was 

another uncontested trail, its importance should not be overstated.  

Per contra, the first contested trial dramatically failed. Following the exposure that 

BA and Virgin Atlantic had fixed fuel surcharges on transatlantic passenger routes, 

as a result of Virgin’s leniency application, four BA executives were charged with 

the cartel offence.
122

 The case, however, fell apart even before the offence could 

really be tested. The OFT had largely depended on Virgin’s lawyers to gather 

evidence for the case.
123

 While the trial had already started some 70,000 new 

emails in evidence were found, which previously were thought to have been lost. 

The OFT’s critical procedural failures cause the trial to completely collapse.
124

  

The OFT’s fiasco mainly resulted from its inexperience as a criminal prosecutor.
125

 

While, the original cartel offence has had some limited success, its success is solely 

attributable to the guilty pleas. Even though the one and only contested case never 

came to the point where the offence could actually be tried, the collapse of the case 

was so drastic that it harmed the legitimacy of the offence and the OFT as a 

prosecutor and reduced any threat of conviction,
126

 thereby vitiating the deterrent 

effect of the offence and its main reason of existence. The original cartel offence 

can therefore be regarded to have failed in practice.   

5. The problems of the dishonesty requirement 
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Even if the OFT had handled the prosecution of the BA executives more 

effectively, the cartel offence was doomed to fail. The dishonesty requirement was 

inherently flawed. Firstly, the dishonesty requirement was intended to operate as a 

filter, ensuring that only the most serious cartel agreements would be prosecuted. 

However, in competition law the seriousness of an infringement centres on the 

harm that is inflicted, rather than the defendant’s state of mind as under Ghosh, so 

that dishonesty is a completely ineffective filter.
127

  

Secondly, the dishonesty element was included to preclude defence arguments that 

the conduct was not reprehensible. However, rather than avoiding defences, the 

element may invite them. Under the second subjective leg of the Ghosh test, a 

defendant may try to raise a defence that at the time of committing the offence he 

believed he was acting honestly according to the standards of ordinary honest 

people. He may thus try to raise a ‘Robin-Hood defence’,
128

 by arguing for instance 

that in a time of economic downturn he participated in a cartel to avoid layoffs. As 

the judge is barred from directing the jury on what dishonesty means,
129

 the jury 

may be persuaded to find that the second condition was not met.  

Lastly, the dishonesty element was meant to signal the moral wrongfulness of 

cartel behaviour. Yet, in this regard the drafters also critically misunderstood the 

operation of the Ghosh dishonesty test. Rather than developing new community 

norms, the first element of the test seeks to reflect current norms.
130

 As there is no 

clear broad consensus in the UK that cartel conduct is dishonest,
131

 a trial under the 

original offence may even fail at this first step. The drafters thus seemed to have 

fallen foul of the bootstrap problem.  

All considering, the drafters of the original offence seem to have failed to grasp the 

subtle notion of dishonesty in English law and may have been misled by a 

‘deceptively simple name for a complex concept’.
132

  

III. A lack of public and political support 

1. The underlying problem: a lack of public support 
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Although the problems encountered with the dishonesty element implicate that it 

was ill-advised to include the requirement in the offence, the real issue at the heart 

of these complications is a lack of public support for the offence. The lack of 

support in the courts can be seen prior to the introduction of the offence in 

Norris
133

 and Goldschield
134

 in which the House of Lords did not consider cartel 

behaviour to be dishonest of itself. This attitude prevailed post introduction. In 

Whittle
135

 the judges of the Court of Appeal were very benevolent to the 

defendants, depicting them to each be of good character and empathising with their 

loss of livelihoods and the strains on their families.
136

 This was reflected in the 

court’s readiness to reduce their sentences. The public survey conducted in 2007 

confirms that support for the cartel offence is generally lacking under the British 

public, as only a small majority considers cartel conduct to be dishonest and only 

one in ten supported prison sentences.
137

 

2. The 2013 amendments: a lack of political support 

In response to failed BA prosecutions, the Government decided to amend the cartel 

offence
138

 by the Enterprise and Regulatory Reform Act 2013 (the ‘Reform Act’). 

To remedy the issues raised by the dishonesty requirement, the element was 

removed from the offence.
139

 

To counter the wider scope of the new offence, several exclusion and defences 

were introduced. Under the new notification exclusion an individual will not 

commit an offence if it notified its customers of the arrangement prior to them 

agreeing to purchase the goods or service.
140

 The new publication exclusion 

provides that an individual will not commit an offence if relevant information 

about the arrangement is published, in the manner specified by an order by the 

Secretary of State, before the arrangement is implemented.
141

 The Reform Act 

retains the bid-rigging notification exclusion, under which an individual will not 

commit an offence if the person requesting bids is given relevant information about 
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the bid-rigging arrangements before or at the time of making the bid.
142

  For the 

purpose of these exclusions relevant information must include (i) the name of the 

undertakings involved in the agreement, (ii) a description of the nature of the 

agreement, (iii) the goods or services affected by the agreement, and (iv) any other 

information as may be required by the Secretary of State.
143

 Lastly, an individual 

does also not commit an offence where the agreement was made in order to comply 

with a legal requirement.
144

 These exclusions are meant to distinguish between 

hard-core cartel agreements and benign or pro-competitive arrangements. The 

exclusions will operate as a much more effective filter than the previous dishonesty 

requirement, as hard-core cartelists are unlikely to expose their secret agreements 

through publication or notification, as this would invite intervention by the 

competition authorities. These exclusions are a clear improvement to the 

dishonesty requirement and are to be welcomed. 

The reform also introduced three statutory defences. It will be a defence for an 

individual to show that he did not intend that the nature of the arrangement would 

be concealed from (i) his customers before they agreed to purchase the goods or 

services,
145

 or (ii) from the CMA.
146

 It will also be a ‘defence for an individual to 

show that before making the agreement, he took reasonable steps to ensure that the 

nature of the arrangements would be disclosed to a professional legal adviser for 

the purposes of obtaining advice about them before their making or their 

implementation’.
147

 Whilst it is still to be seen how the courts will interpret these 

defences, on a literal interpretation they are deeply concerning. These defences 

merely concern the ‘spiral of delinquency’,
148

 but fail to address the moral 

wrongfulness of cartel behaviour, which goes far beyond the lying and deceiving of 

keeping the cartel agreement a secret, as discussed in Section I.  

At most these circumstances should be mitigating factors that justify a reduction in 

the sentences imposed, but should not exonerate an otherwise guilty cartelist. Of 

the three defences, the legal advise defence is the poorest. Firstly, there is no need 

to actually obtain legal advise. The defence merely requires an individual to take 

reasonable steps to do so, which makes it a very easy defence to meet in practice, 

provided some evidence of an intention to contact a legal advisor can be produced. 

Secondly, the Act fails to specify whether the legal advisor must be an external 

advisor, or can be part of the in-house legal team. The CMA guidance indicates 
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that in their view both are covered.
149

 However, counsel from an in-house team 

should not be accepted, as their advice may not be impartial due to their lack of 

independence.  

It is questionable whether this position can be maintained following Akzo and 

Ackros in which the ECJ held that in-house legal council could not be treated the 

same as external counsel as their status as employees affects their ability to 

exercise professional independence, however this judgment was made in relation to 

legal privilege in Commission investigations.
150

 Thirdly, there is no obligation to 

follow the advice given, and as the legal advisor is presumably under no duty to 

inform the CMA, the harm inflicted by the cartel is not avoided. Lastly, while the 

defence is intended to distinguish between harmful and harmless or pro-

competitive agreements, it in fact distinguishes between individuals who are well 

enough advised by the firm’s in-house legal team to (take reasonable steps to) seek 

legal advise and those who are not so advised. These defences should not have 

been introduced, yet, hopefully the courts’ interpretations will be able to mitigate 

some of the worst concerns. 

Arguably, the ease with which the defences, and particularly the legal advice 

defence, can be met, portray that Parliament did not really intend to strengthen the 

enforcement of the cartel offence. This indicates a continued lack of political 

commitment to the offence. While the new CMA, with its Snee case
151

 and by 

charging another two directors linked to the same cartel,
152

 is sending out a strong 

message that it intends to strictly enforce the cartel offence, any resulting deterrent 

effect from this is greatly undermined by the new defences.   

Instead, a real political commitment to the offence is needed. The newly introduced 

defences should be removed to allow the cartel offence to have a real chance at 

successful prosecution, particularly in contested cases. Only if there is a real 

substantial threat of successful prosecution, will the cartel offence have a 

meaningful deterrent effect.  

3. Why public and political support is needed 
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a) Overview  

Support for the offence is essential for the new cartel offence to succeed. With no 

or little support employees may only follow the competition rules out of obedience 

to the law and fear of prosecution. Greater agreement with the law can actually 

change the business culture. If more business men recognise the harm of cartel 

conduct and its moral wrongfulness, they may be dissuaded from colluding with 

their competitors, as they do not wish to break a moral norm and/or be responsible 

for the harm inflicted. A better understanding of the harm may stop a genuine 

‘Robin-Hood’ cartelists, as he becomes aware that anti-competitive agreements 

overall harm society and the economy more than he previously thought would 

benefit them. Even those directors who despite knowledge of the harm inflicted by 

cartels would still engage in them to further their own or their firm’s interest may 

be dissuaded if there is greater public and political support. Fear of public stigma 

and potential social alienation may dissuade them from engaging in the conduct.
153

 

Yet, internalisation of the norm may also strengthen the deterrent effect of the 

offence. Individuals seem to estimate the risk of detection and enforcement as 

greater when they agree with the law and its application.
154

 ‘A guilty conscience 

magnifies the risk of detection and sanction’.
155

  Robust public support would 

generate greater political backing, which would reduce the effect of lobbying for 

softer competition rules and ensure better enforcement of the offence
156

 by creating 

an enforceable offence and supporting the prosecutor. Ensuring that the offence can 

be successfully prosecuted increases the risk of prosecution and in turn also 

strengthens deterrence. 

b) An illustration of the importance of public and political support: 

Insider dealing 

Much like the cartel offence, the criminal enforcement of the insider dealing 

offence struggled initially. However, following the economic crisis, public and 

political support increased significantly and it was this support that helped the 

Financial Services Authority (FSA) to strengthen its criminal enforcement and to 

ensure a number of successful prosecutions. The experiences of the criminal 

enforcement of this white-collar offence, therefore highlight the importance of 

public and political commitment.  

Under s 52 of the Criminal Justice Act 1993, an individual will commit the offence 

of insider dealing where he has information as in insider and he deals in stocks or 
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shares whose price will be affected by that insider information when it is made 

public. An employee will, for instance, be guilty of insider trading where he knows 

about an imminent takeover that will greatly raise the value of shares, and buys 

shares in the company before this information is made public. In such a case the 

employee would buy shares at a lower price and directly benefit from his inside 

information as soon as the news becomes public and his shares gain in value. 

Similarly, an employee will commit the offence where he knows that the company 

is due to present a profit warning, which will lower the value of shares, and in light 

of this information he sells his shares. More complex conduct is also caught, such 

as ‘pump and dump’ and ‘trash and cash’.
157

 In the former scenario the dealer 

already owns shares in a particular company and releases false positive information 

to inflate share prices and he then sells his shares at a more profitable level. Once it 

becomes apparent that the information was incorrect, share prices will fall again 

and investors who bought shares at the fabricated higher price will have been 

overcharged. Trash and cash, is the exact opposite. In such a transaction, the 

fraudster intends to purchase particular shares, but before buying them he initiates 

rumours that the company is performing poorly, so that share prices fall, and he 

then buys up shares at a lower price level. He will then profit as soon as the market 

recognises that the information was incorrect and prices rise again.
158

 In these cases 

the ‘inside’ information is that the fraudster is aware that the information that 

affects the value of shares is incorrect. 

The insider trading offence and the cartel offence are in many ways quite similar. 

In both cases the infringer makes a profit from dealing in the market place on 

secret information. However, while insider trading often does involve several 

people working together, in so-called ‘rings’,
159

 the whole scheme can be 

perpetrated by a single individual. Per contra, cartels inherently involve collusion. 

From a moral perspective the two offences share resemblances. Insider dealing can 

also be perceived as cheating or going against ‘normal competition’ and thereby 

subverting the competitive process. The pump and dump, and trash and cash 

scenarios can be regarded as deceiving.  Arguably, the pump and dump could also 

be seen as a form of stealing, where the fraudster obtains an unfair overcharge from 

those who bought his shares at an inflated price.  

The two offences also face similar enforcement challenges.  As for cartel 

agreements, the level of detection for insider dealing is low, because of the secret 

nature of the information and the efforts by the fraudsters to conceal their conduct. 
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Furthermore, much like the cartel offence, the criminal enforcement of insider 

dealing struggled at first. Between 1981, when the offence was first introduced, 

and 2010 there had only been 30 criminal cases, averaging to a little more than a 

year.
160

 The low levels of prosecution raised concerns that having an offence but 

little, to no enforcement, may overall be worse to the economy than having no 

offence at all. Introducing a criminal offence may prevent some insiders from 

trading illegally. However, those insiders who are not dissuaded may deal with 

more intensity to counterbalance the risk of prosecution.
161

 ‘Enforcement is [thus] 

key. If insiders see the laws as being enforceable market quality will improve, if 

not market quality may deteriorate.’
162

 Due to the similarities between the offences, 

it may equally be true that the lack of enforceability of the cartel offence may mean 

that the economy may be better off having no offence than a badly enforced one. 

Those cartelists that despite the offence do decide to fix prices may fix prices at a 

higher level to outweigh the risk of prosecution, in the hope that they will get 

higher bonuses or a better promotion for even higher profits.  

However, due to the financial crisis the public became more concerned with insider 

dealing 
163

 and demanded action. The FSA toughened its criminal enforcement and 

secured 11 prosecutions in the latter half of 2012 and 2013, including some high 

profile cases.
164

 The new Financial Conduct Authority seems to be continuing this 

stricter approach. The experience of criminalising insider trading thus portrays that 

public and political commitment is essential to ensure enforceability and to 

guarantee a credible threat of enforcement, and without such a commitment the 

economy may ironically ‘be better off with no law … than a good law’.
165

 

4. Strengthening support by emphasising the harm and moral wrongfulness of 

cartels  

Low levels of support for the cartel offence mainly results out of a lack of 

understanding the harm inflicted by cartels and the moral wrongfulness of the 

conduct. There is little reporting on cartel cases compared to other offences that 

may be more sensational and less complex. Media reporting ‘[panders] to public 
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tastes for drama and immediacy over complexity’.
166

 For, ‘the public understands 

more easily what it means for an old lady to have £5 snatched from her purse than 

to grasp the financial significance of corporate crime’.
167

 The media seems to 

prefer more conventional and violent crimes because victims are thought to be 

more easily identified than in cartel cases.
168

 However, the media can be attracted 

in the right types of cartel cases, which more directly affect the public, such as 

cases concerning final products or bid-rigging, where the money of tax payers is 

involved.
169

 

Informing the public of how cartels harm the economy and affect them directly will 

increase agreement with the cartel prohibition. Emphasizing the moral 

wrongfulness of the conduct and explicating how corporate fines are inadequately 

deterrent should ensure acceptance of prison sentences. As identified, the public 

perception of cartel conduct as morally wrong of itself is still notably low, so that it 

should be presented as breaching an already established norm, such as the norms 

against stealing, deceiving, cheating or subverting the competitive process. The 

media can play an influential role in delivering this information to the public.
170

 

‘Media coverage of cartel cases has the potential to challenge prevailing attitudes, 

shape values and attach a popular stigma to cartel practices’
171

 and can ‘even 

[influence] the amount of attention given to [criminal cartel cases] by policy 

makers’.
172

 

The CMA can contribute by providing more information on how the cartel cases 

that it prosecutes have harmed the economy. Quantifying the exact amount of harm 

may, however, not be possible.  The authority should choose its cases wisely in 

order to optimise media coverage. It should pick cases that are easier for the public 

to understand and agree with, such as cases concerning final products and bid-

rigging, as they more directly affect them.
173

 Arguably, the Libor scandal in 2012 

could have been used to explicate the need for criminal sanctions for breaching the 

cartel prohibition. The European Commission did fine several banks for price 

fixing.
174

 An opportunity was missed. However, depending on the outcome of the 
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phase 2 market investigation, the collusion in the energy sector may represent an 

ideal new chance.
175

 Particularly, as the anticompetitive effect will have directly 

affected the public and as there is outrage that energy prices keep rising.
176

  

IV. Conclusion 

Criminal sanctions for individuals have the potential to play a uniquely deterrent 

role in the fight against cartels. They introduce a risk that companies cannot 

compensate for, offer a solution to the principal agent problem, and address the 

responsibility of the individual who decides to participate in and enforce a cartel 

agreement, thereby preventing individuals to hide their wrongdoing behind a 

corporate entity.  

Morality is central to the criminalisation programme as it explicates why a 

particular individual is held liable and justifies the severe intrusion of the 

infringer’s liberty. Yet, morality can also be a crucial factor in ensuring agreement 

with the law and thereby increase compliance. Support for the prohibition and the 

offence will increase compliance by persuading individuals to not only comply 

with the competition rules out of simple obedience to the law, but explains that 

compliance is also the morally right choice. Moral agreement also adds to 

deterrence by inducing a fear that infringers will be socially condemned and 

potentially alienated if their breach of the moral norm is exposed. Furthermore, 

individuals seem to perceive the risk of detection and enforcement to be greater 

where they agree with a law and its application, which in turn strengthens 

deterrence.  

The UK government attempted to strengthen the competition regime by 

introducing a cartel offence in 2002. It hoped that the threat of imprisonment would 

dissuade individuals from participating in cartels and believed that the inclusion of 

a dishonesty requirement would signal the moral wrongfulness of the behaviour, so 

that it could benefit from the additional deterrent effect of morality. The 

enforcement of the offence in practice dramatically failed due to the drastic 

procedural failures of its prosecutor. However, even with a more effective 

prosecution, the offence was doomed to fail because of its poor drafting. By 

leaving dishonesty to be defined under common law, and thus to be dependent on 

the view that cartel engagement is dishonest according to the standards of 
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reasonable and honest people, the drafters failed to recognise that there is not yet a 

clear public consensus that the behaviour is morally wrong.  

While the 2013 amendments removed the problematic dishonesty element, the 

offence remains difficult to enforce because of the ease with which the new 

defences can be met. Their inclusion indicates a lack of political support to make 

the offence enforceable. The experience of criminalising insider dealing has 

portrayed that public and political commitment to the offence is essential to ensure 

effective enforcement and that without a credible threat of enforcement the 

economy may be better off without a criminal offence than with a poorly enforced 

one.  

If the new cartel offence is to succeed, greater public and political commitment is 

needed. Emphasizing the harm and moral wrongfulness of cartel conduct may 

strengthen support. The media can play an important role in communicating this 

information to the public. The CMA should choose its cases wisely to optimise 

media coverage, as the media generally prefers to cover conventional violent 

crimes rather than complex corporate crimes. The outcomes of the energy inquiry 

may provide a unique opportunity to strengthen public and political support.  

 




