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EDITORIAL BOARD’S MESSAGE 

In line with the GAR’s commitment to provide a forum for academic debate on 

matters of international competition law and policy, the 2014 volume consists of 

contributions discussing a diverse selection of prominent and controversial topics. 

The exponential growth of information technology in the past decade lies behind 

the issues discussed in two articles selected for this volume. The competition 

implications of the ‘smartphone wars’ are the subject of an excellent contribution 

which advocates for a move towards antitrust paternalism as a solution to the 

problem. From a different perspective, an article on the remedies imposed by the 

European Commission in the Microsoft I and II cases criticises their adequacy and 

stresses the importance of remedy designing as part of developing a coherent 

competition policy for information technology markets. 

On a rather procedural note, the 7
th
 volume also deals with questions of 

competition enforcement. The UK cartel offence is the subject of a very instructive 

article which identifies the lack of public and political support as its real 

shortcoming. Furthermore, in view of the recent adoption of the Damages Actions 

Directive, striking a proper balance between protecting leniency corporate 

statements and ensuring the effectiveness of private competition enforcement is the 

difficult question analysed in another informative article included in this volume.  

In addition to this variety of topics, the role of State aid in the banking sector is 

also considered in a contribution that examines the use of State aid bailouts as a 

way of keeping ‘too big to fail’ financial institutions afloat either independently or 

in conjunction with the Single Resolution Mechanism. Finally, this year’s selection 

of articles includes an interesting contribution on the potential implications of the 

Pierre Fabre judgment for the competition analysis of selective distribution 

systems. 

This volume is complemented by two enlightening essays, one on Frederich 

Hayek’s contribution to antitrust law and one on the antitrust supervision of the 

regulatory activities of public bodies. Finally, this issue concludes with an 

interesting comment discussing the possible consequences of a recent Indian case 

on the assessment of hospital exclusivity contracts under Indian competition law. 

As always, we would like to especially thank both the referees for their time and 

constructive comments and Prof. Maher Dabbah, the director of the ICC, for his 



Global Antitrust Review 2014  6 

 

endless support in our efforts. Moreover, we would like to acknowledge Dr Maria 

Ioannidou’s valuable assistance in preparing this year’s issue. 

We hope you will enjoy this volume, and we already look forward to receiving 

excellent contributions from all interested young scholars for the next one. 

The GAR Editorial Board 

December 2014
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Antitrust Paternalism in the ‘Smartphone Wars’ 

BRANDON D. CHAN* 

 

The ‘smartphone wars’ denotes a series of aggressive patent infringement claims 

brought globally by technology giants notably Apple, Samsung, Motorola, HTC 

and Nokia against each other as they battle for market share in this lucrative 

industry. This article revisits the perennial patent hold-up problem where at the 

heart of these claims lies the potentially anti-competitive application for an 

injunction that seeks to prevent the use of standard essential patents (SEPs) in the 

manufacture of smartphone products. The stakes are arguably high as the grant of 

injunctive relief by the courts is apt to produce an exclusionary effect on 

competitors in the market. An interlocking issue involves the prior agreement by 

patent holders to license their SEPs to any entity on fair, reasonable and non-

discriminatory terms (FRAND). However, in view of the elusive determination of 

FRAND, this article argues for a move towards antitrust paternalism as a solution 

that will end the smartphone wars. As the smartphone wars approaches a finale, 

the European Court of Justice now stands on the verge of a landmark antitrust 

ruling in Huawei v ZTE.  

 

I. Introduction 

The ongoing smartphone wars have attracted great interest and controversy 

amongst key players in the technology industry, IP practitioners, judges and 

antitrust regulators at both ends of the transatlantic divide. The most recent 

skirmish involves the European Commission’s (Commission) conclusion of a 

competition challenge following Google Inc.’s Motorola Mobility’s attempt to seek 

an injunction against Apple Inc. due to an alleged infringement of the standard 

essential patent.
1
 In addition, ZTE Corporation, a Chinese telecommunications 

                                                      
*
 LLB (London), LL.M (University College London), LL.M (Queen Mary, University of 

London), C.L.P. (Malaya), L.P.C. (London). The author is the recipient of the Queen Mary 

School of Law Prize Award for the best student in Competition law LL.M specialism, 

2013/2014 edition.  
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giant files a new antitrust complaint with the Commission against Vringo Inc., 

challenging the latter’s licencing practices following the failure of the parties to 

agree a FRAND rate.
2
 

Indeed, in the European Union (EU), this continuous series of patent infringement 

claims brought by these technology giants has attracted substantial competition 

concerns both from the Commission, Europe’s powerful antitrust regulator, and the 

Court of Justice of the European Union as the injunctions threaten to impede 

innovation and inhibit competition. On a wider jurisprudential basis, the legal 

battle for patent supremacy has also attracted the interests of IP practitioners and 

competition lawyers as this phenomenon characterises the classic interface between 

intellectual property and competition law. For decades, legal scholars and judges 

have often debated the merits of the intellectual property law framework especially 

patent law in granting exclusivity to the patentee to utilise and exploit its patent for 

profits.
3
 

This interface gains its dynamic feature when one considers the often-perceived 

contradictory objectives of competition law which proscribes monopoly of 

businesses to the detriment of consumers. As competition law seeks to protect the 

competitive structure of the market,
4
 it seems conflicting that there exists at the 

same time a legal regime which not only encourages but grants exclusivity to an 

undertaking to exploit its patent rights. With such rights in place, competition is 

potentially inhibited as patentees are in a position to extract exorbitant royalty rates 

or simply refuses to license the patents to its competitors. On its face, such 

exclusive rights facilitate the patentee in wiping out potential competition amongst 

its rival competitors. Although the drive towards innovation is an important value 

that has often been cited as the primary justification for having a legal regime 

protecting patents, also known to be ‘hard’ intellectual property rights, the extent to 

which exclusivity actually promotes innovation is also questionable.  

This article explores the phenomenon of patent holdup and discusses the dynamic 

interface between the objectives of patent law and competition law. The recent 

transatlantic case law developments on the willingness of the courts to determine a 

FRAND rate and the associated consequences of the grant of injunctive relief will 

                                                                                                                                       
1
 John O’Donnell, ‘EU moves to end smartphone patent wars in landmark ruling’,  

<http://www.reuters.com/article/2014/04/29/us-eu-competition-motorola-

idUSBREA3S09220140429> accessed 27 December 2014. 
2
 Sophie Lawrance and Claire Davies, ‘ZTE files competition complaint against Vringo with 

the European Commission’, <http://www.bristowsclipboard.com/post/zte-files-competition-

complaint-against-vringo-with-the-european-commission#sthash.oxWyBiu8.dpuf> 

accessed 27 December 2014. 
3
 Richard Posner, Antitrust law (2

nd
 edn., University of Chicago Press 2001). 

4
 See Case T-168/01 GlaxoSmithKline v Commission [2006] ECR II-2969, para 118. 

http://www.reuters.com/article/2014/04/29/us-eu-competition-motorola-idUSBREA3S09220140429
http://www.reuters.com/article/2014/04/29/us-eu-competition-motorola-idUSBREA3S09220140429
http://www.bristowsclipboard.com/post/zte-files-competition-complaint-against-vringo-with-the-european-commission#sthash.oxWyBiu8.dpuf
http://www.bristowsclipboard.com/post/zte-files-competition-complaint-against-vringo-with-the-european-commission#sthash.oxWyBiu8.dpuf
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also be discussed. The last section of this paper discusses the existing EU 

competition law framework, especially the abuse of dominance prohibition in 

Article 102 Treaty of the Functioning of the European Union (TFEU) and the 

refusal to supply jurisprudence of case law in resolving the tension in the 

smartphone wars. Further, in view of the current uncertainty in the application of 

the existing principles to patents and the high technology markets, the preliminary 

reference made by Germany’s Düsseldorf to the Court of Justice in Huawei v ZTE 

offers an opportunity to clarify the Commission’s proposed ‘willing licensee’ test 

and reconcile the Orange Book principles, which can then be subsumed within the 

existing Article 102TFEU jurisprudence post-Microsoft.  

This article also argues that Article 102TFEU can function as a pivotal remedy that 

can put an end to the long-running sagas of patent infringement claims and 

counter-claim challenges of patent invalidity. The arguments as to why antitrust 

paternalism is justified and should be employed as a last-gasp remedy to the patent 

holdup problem will also be debated as the global ‘smartphone wars’ reaches its 

pinnacle.    

II. The patent-competition law interface 

1. The objectives of patent law 

Intellectual property rights have long been the subject of fascination and fiction not 

least because they are a form of intangible rights that the law affords proprietary 

protection. The World Intellectual Property Organisation (WIPO) defines such 

rights as:  

creations of the mind, such as inventions; literary and artistic works; designs; 

and symbols, names and images used in commerce…which enable people to 

earn recognition or financial benefit from what they invent or create.
5
 

Whilst copyrights primarily protect artistic works and trademarks protect the value 

of the goodwill typically generated in a business, patents are in a class of its own in 

protecting the innovative ideas of researchers and inventors.
6
 Patents constitute a 

special class of intellectual property rights because they are the most valuable in 

general. This stems primarily from the huge amount of financial costs that is 

invested by technology and pharmaceutical firms to research and develop a 

particular invention that is subsequently patented. This ranges from pharmaceutical 

drugs that combat high blood pressure to aircraft engines
7
. Patent law enables such 

                                                      
5
 See ‘What is intellectual property?’, < http://www.wipo.int/about-ip/en/> accessed 27 

December 2014. 
6
 Michael Spence, Intellectual property (Oxford University Press 2007). 

7
 See the Wright brothers’ patent wars involving the method of flight control. 

http://www.wipo.int/about-ip/en/
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inventions, the product of expensive research and development activities to be 

legally protected.  

Patentees are usually large companies and inventors who are granted exclusive 

rights to exploit and use these patents. In exchange, they surrender confidentiality 

of their invention as they are published to the whole world at large in detail. As the 

Court of Justice explained in Centrafarm v Sterling Drug
8
:  

As regards patents, the specific object of industrial property is inter alia to 

ensure to the holder, so as to recompense the creative effort of the inventor, 

the exclusive right to utilise an invention with a view to the manufacture and 

first putting into circulation of industrial products, either directly or by the 

grant of licences to third parties, as well as the right to oppose any 

infringement.
9
 

Advocates of patent law argue that the patent system is justified because enormous 

costs are channelled into the research and development process that produces the 

technology in the first place. Surely then, the law is mandated to reward these 

efforts in question by offering exclusive protection. Besides the system of reward 

that incentivises more innovation to occur, patent law also promotes efficiencies 

which benefits consumers. Whilst the grant of monopoly in the immediate short-

term may produce some allocative inefficiency in terms of distribution of the 

products to consumers, with the corresponding disclosure of the patented 

technology, dynamic efficiency which allows the maximum production of goods at 

the lowest price to the consumer can occur. Hence, although monopoly is granted 

to patentees, this is only temporary in nature because there is an expiry date for the 

patent.
10

 More importantly, with the disclosure of the invention, follow-up 

innovation can occur. Competitors in the industry are able to improve on the pre-

existing technology to differentiate their products. Consequently, more innovation 

will occur in the long-term. This is especially so in the high technology markets.
11

 

Nevertheless, the grant of monopoly can also produce abuses in high technology 

markets whereby network effects and interoperable information are crucial for 

follow-on innovation. Further, the patent monopolistic effects are compounded in 

the context of standardization whereby a hold-up may occur if access to the 

                                                      
8
 [1974] ECR 1147. 

9
 Case 15/74 Centrafarm BV and Another v Winthrop BV [1974] ECR 1147, para 9. 

10
 For an explanation of the differing quality of monopoly, see Gerald Sobel, ‘The Antitrust 

Interface with Patents and Innovations: Acquisition of Patents, Improvement Patents and 

Grant-Backs, Non-Use, Fraud on the Patent Office, Development of New Products and 

Joint Research’ (1984-1985) 53 Antitrust Law Journal 681 at 682-683. 
11

 See Christina Bohannan and Herbert Hovenkamp, Creation without Restraint: Promoting 

Liberty and Rivalry in Innovation (Oxford University Press 2011) 60-63. 
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patented invention is withheld. Therefore, the only abuse that patent law can 

produce is the restriction of output and the necessary tradeoff that the law must 

allow to ensure long-term innovation occurs is the profit incentives conferred by 

the temporary monopoly to patentees.
12

 

2.  The competition dilemma of patent hold-up 

The phenomenon of patent hold-up constitutes a classic representation of the 

conflicting tensions between the twin legal regimes of intellectual property and 

competition law in high technology markets. A patentee can derive benefits from 

its patents by one of two ways. Firstly, it may use the patent in the manufacture and 

production of an end product to the exclusion of its rival competitors. For example, 

the manufacture of smartphones and tablets by Samsung. By excluding rivals such 

as Apple from doing so through its patents, it stands to gain enormous profits from 

the sales of its products.   

Secondly, a patentee can also economically exploit its patent by licensing its 

patents to numerous licensees who are willing to pay a royalty fee for the use of the 

patent. Indeed, this lucrative licensing strategy gives rise to ‘patent trolls’ whereby 

non-practicing entities (NPEs) engage in an intensive exercise of buying whole 

patent portfolios and then proceed to collect royalty fees from its licensing.
13

 This 

practice seems a legitimate business strategy but when abused, it may give rise to 

competition implications especially when the NPEs threaten frivolous infringement 

litigation to extract excessive royalty fees through the licensing of its patents.
14

 

Therefore, the licensing of patents does have its pitfalls as abuses may attract 

competition law concerns.    

In the background of these economic practices, it is helpful to note that 

sophisticated technology products such as tablets and smartphones does not consist 

of a single patent but tens of thousands of patents.
15

 Therefore, in principle, a 

                                                      
12

 See ‘The compatibility of antitrust and patent law goals’ in Ward Bowman, Patent and 

antitrust law: a legal and economic appraisal (University of Chicago Press 1973) 2-3. 
13

 See Sean Royall, Amanda Tessar and Adam Vincenzo, ‘Deterring ‘patent ambush’ in 

standard-setting: lessons from Rambus and Qualcomm’ (2009) 23 Antitrust 34; Damien 

Geradin, Anne Layne-Farrar and Jorge Padila, ‘Elves or trolls? The role of non-practicing 

owners in the innovation economy’ (2011) 21 Industrial and Corporate Change 73. 
14

 See European Commission, Antitrust: Commission accepts commitments from Rambus 

lowering memory chip royalty rates, IP/09/1897, 9 December 2009; see European 

Commission, Antitrust: Commission closes formal proceedings against Qualcomm, 

MEMO/09/516, 24 November 2009; see also Thomas Meese, ‘European Commission 

accepts commitments from Rambus in ‘patent ambush’ case’ (2010) 1 Journal of European 

Competition Law and Practice 215. 
15

 See Einer Elhauge, ‘Do patent holdup and royalty stacking lead to systematically 

excessive royalties?’ (2008) 4 Journal of Competition Law and Economics 535; Damien 
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manufacturer has to either own or obtain by licence the use of all these patents. In 

effect, this inevitably give rise to patent thickets, a complex web of interconnected 

but important patents.
16

 Without any one of these seemingly insignificant patents, 

the manufacture of the end product is not possible. Consequently, the manufacturer 

is subjected to the effect of excessive licensing costs from a sum total perspective, 

known as royalty stacking. The owners of one of these seemingly indispensable 

patents leverage on their essential input by charging exorbitant monopolistic prices 

for the patents without regard to the licensing costs of other patents. This raises the 

overall cost of the end product that would be ultimately borne by consumers.
17

 

The hold-up phenomenon is best characterized by the ‘tragedy of the 

anticommons’ that describes a single resource being owned by multiple patentees, 

who then refuse others from having access to it.
18

 This becomes an anathema to 

wider social interests and the classic case study that depicts this is the smartphone 

wars. Patent hold-up occurs when the owner of one of these essential patents, 

which are indispensable to the manufacture of an end product either refuses to 

licence or charges excessive royalty fees for the licensing of its patents. In 

technology parlance, such patents are known as ‘standard essential patents’ (SEPs). 

When faced with this dilemma, the manufacturer who is in desperate need of these 

SEPs is effectively held to ransom by the patent holder. 

The hold-up occurs because the manufacturer could not afford to pay the excessive 

royalty rates demanded and a cheaper alternative could not be sourced elsewhere 

since such patents are rare. Consequently, the manufacture of the end product is 

impeded and the business initiative is lost. Alternatively, the manufacturer 

continues with the manufacture of the end product and the patent holder sues for 

patent infringement and applies to the court for an injunction to estop the infringing 

use of the patent.   

Patent hold-ups are extremely problematic in practice because the issue lies at the 

very heart of the interface between patent law and competition law. Both patent 

law and competition law aims to foster long-term innovation. From the perspective 

                                                                                                                                       
Geradin, Anne Layne-Farrar and Jorge Padila, ‘The complements problem within standard 

setting: assessing the evidence on royalty stacking’ (2008) 14 Boston University Journal of 

Science and Technology 145. 
16

 See Michael Heller, ‘The Gridlock Economy: How Too Much Ownership Wrecks 

Markets, Stops Innovation, and Costs Lives’ (Basic Books 2008). 
17

 See Mark Lemley and Carl Shapiro, ‘Patent Holdup and Royalty Stacking’ (2007) 85 

Texas Law Review 7; Jeffrey Sidak, Holdup, royalty stacking and the presumption of 

injunctive relief for patent infringement: a reply to Lemley and Shapiro’ (2008) 92 

Minnesota Law Review 714. 
18

 See Michael Heller, ‘The tragedy of the anticommons: property in the transition from 

Marx to markets’ (1998) 111 Harvard Law Review 622; Michael Heller, ‘The tragedy of 

the anticommons: a concise introduction and lexicon’ (2013) 76 Modern Law Review 6. 
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of patent law, by rewarding the investment costs of the patentee in the research and 

development process that creates a particular technology, this creates more 

incentives to innovate in the future. Competition law also encourages innovation 

because one of the primary ways in which an undertaking can compete in the 

market is through product differentiation. By innovating, new products can be 

offered to consumers. This allows the undertaking to increase its sales and gain 

more market share. In fact, innovation is the only viable means of maintaining the 

competitive edge in business, as very few products in this world are timeless in 

nature. 

Nevertheless, there are also conflicting tensions in the law because whilst patent 

law grants exclusivity, the twin evils that competition law seeks to eliminate are 

monopoly and collusion. Hence, although both regimes are united by common 

objectives, the execution in practice may conflict. Further, the patentee has acted 

legally throughout. The patent is registered in accordance to the Patents Act 1977 

and the patentee is merely exercising its consequent rights that flow from the 

registration. The patent system allows for that and this generates the enormous 

value of the patent in the first place. It is also the legal right of the patentee to seek 

an injunction if its patents are infringed. 

However, from a competition law perspective, the hold-up effect is potentially anti-

competitive because this prevents open competition in the manufacture of the end 

product especially in high technology markets with follow-on innovation. The 

effect is exacerbated if such products are commonplace and are in great demand by 

consumers as a matter of necessity. This includes smartphones that are prevalent 

globally. Consequently, a monopoly may occur by a single powerful technology 

firm and patentees are able to impede the production of such products through the 

extraction of exorbitant sums of royalty rates. This is the classic case of exclusivity 

of rights giving rise to monopoly.
19

 What was originally a well-intentioned legal 

regime that aims to reward and encourage innovation can on the flipside, be a 

system that promotes permanent monopoly that inhibits competition. Further, the 

intervention of competition law in the EU seems fraught with difficulties because 

protection of all intellectual property rights including patents originates from the 

national legislations of the member states and the EU Charter also gives legal 

effect to this protection.
20

 

III. The anatomy of the patent wars  

                                                      
19

 See Jeffrey Sidak, ‘Patent holdup and oligopolistic collusion in standard-setting 

organizations’ (2009) 5 Journal of Competition Law and Economics 123; Piotr 

Staniszewski, ‘The interplay between IP rights and competition law in the context of 

standardization’ (2007) 2 Journal of Intellectual Property Law and Practice 666. 
20

 See Article 17, Charter of Fundamental Rights of the EU [2010] C 83/02. 
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1. Standardisation and SEPs 

In view of the patent hold-up problem caused by a complex web of patent thickets, 

players in the technology industry are forced to formulate practical solutions. In 

principle, two strategies were commonly adopted. Firstly, holders of various 

patents collectively form a pool whereby they agree to licence their patents en bloc 

at an affordable rate as determined by the contributors to the pool. A pool manager 

is appointed to administer the licencing arrangements and collect the royalty 

payments. Patent pooling amounts to an ex post facto solution to the hold-up 

problem because it is not a custom-made solution to the technology required to 

manufacture the end product. Rather, it is usually a pragmatic, convenient and 

opportunistic economic enterprise by patent holders to exploit their patents by 

licensing them to manufacturers who may happen to require the collection of 

patents as it would be cheaper to licence them en masse.
21

 

The second strategy adopted was to standardise a particular technology into a 

common format that is primarily designed to increase interoperability. By 

facilitating interoperability, this helps to create complementary technologies and 

allows for product substitution. As such, standards define a certain technology such 

as Digital Video Recorders or USB flash by setting out its technical requirements.
22

 

This is necessary since many sophisticated products such as smartphones and 

tablets consist of numerous technologies that work in unison within a single end 

product device. For example, the smartphone would not have its desired effect 

without the combination of wireless and touchscreen technology.   

Thus, standardisation is a pre-emptive way of resolving the patent hold-up 

problem. It operates in an ex ante manner that is also economically more efficient 

because the technology is developed in accordance to the standard that is created 

with the cooperation and agreement of the various patent holders. Inevitably, their 

individual patents become more valuable after the standard is created. As such, the 

technology industry has seen the growth of numerous standard-setting 

organisations (SSOs) such as the European Telecommunications Standards 

Institute (ETSI). When a standard is created and a patent becomes indispensable to 

the functioning of a particular technology because they cannot be easily 

substituted, this is known as a standard essential patent (SEPs). It is these patents 

                                                      
21

 See Roger Andewelt, ‘Analysis of Patent Pools Under the Antitrust Laws’, (1984-1985) 

53 Antitrust Law Journal 611. 
22

 See Michael Carrier, ‘Standard setting analysis under US law’ in Steven Anderman and 

Ariel Ezrachi, ‘Intellectual Property and Competition Law: New Frontiers’ (OUP Oxford 

2011). 
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that became the subject matter of the smartphone wars.
23

 

Notwithstanding the apparent benefits, standardization is not without its difficulties 

as it presents itself with potential competition concerns. By committing to a 

standard and increasing the value of a particular technology, holders of such 

patents inadvertently constitute a small class of elite players in the market. This can 

help to facilitate collusion between the patent holders. As such, standardization 

agreements are open to challenge under the anti-cartel provision in Article 101 

TFEU.
24

    

Alternatively, there is also the danger of the original hold-up problem recurring 

when these SEP holders refuse to licence their patents at a fair rate in order to 

extract excessive royalty payments. Hence, to pre-empt this, SEP holders are 

required to enter into a contractual commitment to irrevocably licence their patents 

to any prospective licensees at a fair, reasonable and non-discriminatory (FRAND) 

rate as a prerequisite to a standard being created.
25

 Unfortunately, the FRAND rate 

has never been pre-determined at a precise figure. This inevitably attracts potential 

post-standardisation hold-up problems when these SEP holders then proceed to 

bring patent infringement claims with a view to obtaining an injunction against 

entities that exploit their patents. In response, these entities often employ a two-

stage defence in opposing the patent infringement claims. Firstly, these entities 

challenge the validity of the patents and secondly, they argue that even if the 

patents are valid, they are willing to take a licence on FRAND terms. Quite often, a 

neutral observer is unable to identify the actual villain and it is this dilemma that 

fuels the smartphone wars.  

2. Judicial determination of FRAND   

The imprecise definition of a FRAND licensing commitment of SEPs has caused 

hold-up problems to recur, post-standardisation. This is largely due to the failure of 

SSOs and the standardization agreement in specifying what is a FRAND rate or set 

out a formula in determining such a rate. Consequently, due to the dispute of the 

royalty rates between the patent holders and alleged infringers, the onus falls upon 

the courts to determine what a FRAND rate is. 

                                                      
23

 See Kevin Coates, ‘Competition Law and Regulation of Technology Markets’ (OUP 

2011) 185-188 
24

 See the Commission’s Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation agreements [2011] OJ 

C11/01. 
25

 Damien Geraldin, ‘Standardization and Technological Innovation: Some Reflections on 

Ex-ante Licensing, FRAND, and the Proper Means to Reward Innovators’ (2006) 29 World 

Competition 511, 515. 
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Traditionally, English judges and their European counterparts have refrained from 

setting a FRAND rate. This allows the defendant to argue that he is willing to 

licence the patent on FRAND terms, as contractually agreed by the patentee. 

Therefore, until the FRAND rate is determined, the patent infringement claim is 

held in abeyance. This defence tactic works by delaying the time for litigation to 

come to an end, thereby incurring more costs and inconvenience to the patentee. 

Therefore, the failure of the courts to set this rate has caused patent infringement 

litigation to resume with force across many jurisdictions. Yet, the real reason 

behind this judicial reluctance has never been truly explained. 

Nevertheless, in English law, it is helpful to note that a commitment to licence on 

FRAND terms that is given by SEP holders amounts to nothing more than a 

contractual term. In principle, the courts will not uphold terms that are unclear and 

vaguely expressed. On an objective construction of the term that compels the SEP 

holders to licence out their patents on fair, reasonable and non-discriminatory 

terms, there is arguably a high degree of uncertainty and vagueness in what 

amounts to ‘fair and reasonable’. Fair and reasonable seems to imply a duty of 

good faith and inherently involves the precepts of equitable dealing. However, in 

English law, the courts have traditionally held that there is no implied duty of good 

faith as it is simply meaningless
26

. Therefore, it would seem that in the absence of a 

precise definition given by the parties in the contract of what amounts to ‘fair and 

reasonable’, these are unclear contractual obligations which are void for want of 

certainty. 

However, judicial attitudes seem to be changing as there seems to be no end to the 

continuous patent infringement claims brought by SEP holders. Judges are also 

increasingly irked by the resulting defence strategy employed by the alleged 

infringers when the defendants begin to challenge the validity of entire patent 

portfolios which consist of thousands of patents as a preliminary to the patent 

infringement claim. This consumes the court’s time and resources as the litigation 

is prolonged. It is these tedious challenges and the spectre of protracted litigation 

looming large in the courts that causes judges to be anxious that the civil justice 

system may be abused. 

Indeed, the importance of first deciding the challenges to patent validity have been 

                                                      
26

 See Compass Group UK and Ireland Ltd v Mid Essex Hospital Services NHS Trust 

[2013] EWCA Civ 200; TSG Building Services plc v South Anglia Housing Ltd [2013] 

EWHC 1151 (TCC); Yam Seng PTE Ltd v International Trade Corporation Ltd [2013] 

EWHC 111 (QB), per Leggatt J; Interfoto Picture Library Ltd v Stiletto Visual Programmes 

Ltd [1989] 1 QB 433, 439, per Lord Bingham M.R.; Walford v Miles [1992] 2 AC 128, 

138, per Lord Ackner. 
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highlighted in the recent High Court case of Vringo Infrastructure Inc. v ZTE
27

. In 

his interim judgment, Birss J explained that the real reason why the courts have not 

been keen to determine a FRAND rate is due to the logical procedural necessity in 

first determining the validity of the patents and not because judges are not 

competent or unwilling to determine a precise rate.
28

 

In an extra-judicial lecture, the judge further explained that the courts are well 

placed to engage on a determination of FRAND by taking into account 

comparators. This can be done by asking what a hypothetical licensee in the 

position of the defendant would pay at market rate for such patents in question. 

This inquiry can be decided by calling in expert witnesses working in the industry. 

Further, the Commission has indicated in its 2010 Guidelines that ‘fair and 

reasonable’ means that the royalties should be assessed based on the value of the 

patent prior to incorporation into the standard.
29

 

In the US case of Microsoft v Motorola
30

, a breakthrough was achieved when a 

court for the first time set out clear guidelines in calculating a FRAND royalty rate 

for SEPs.
31

 Modifying the Georgia Pacific factors
32

, Judge Robart expounded a 

clear statement of principle that ‘a RAND commitment should be interpreted to 

limit a patent holder to a reasonable royalty on the economic value of its patented 

technology itself, apart from the value associated with incorporation of the patented 

technology into the standard’. In a lucid judgment with sharp consideration of all 

the issues plaguing the smartphone wars especially royalty stacking, the judge 

explained that ‘a royalty rate that implicates such clear stacking concerns cannot be 

a RAND royalty rate because such a royalty rate does not stand up to the central 

principle of the RAND commitment –widespread adoption of the standard’. 

Further, the patent’s contribution to the standard and its importance in the overall 

functionality in the end product constitutes key factors that affected the 

computation.
33

 

This judgment is significant in the EU jurisdiction for two reasons. Firstly, it 

                                                      
27
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33
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demonstrates that a court can compute a FRAND royalty rate. Secondly, if judicial 

determination is possible, this will facilitate a more precise application of 

competition sanctions against unscrupulous SEP holders and one can also 

determine whether the alleged infringer is genuine in applying for a license of the 

SEPs. 

3. Injunctive relief: the hold-up revisited 

At the heart of the post-standardisation patent hold-up problems and intertwined 

with the FRAND licensing commitment is the SEP holder’s application for an 

injunction for patent infringement. This attracts competition scrutiny as the threat 

of injunction is an anti-competitive weapon that can be used by the SEP holders to 

leverage for more royalty payments. In English law, an injunction is an equitable 

remedy. As such, it is granted at the court’s discretion.
34

 In Shelfer v City of 

London Electric Co.
35

, Smith LJ sets out a working rule that an injunction will be 

refused if it would be oppressive to the defendant.
36

 In Navitaire Inc v EasyJet Ltd 

(No. 2)
37

, Pumfrey J explained that oppression means the injunctive relief would be 

‘grossly disproportionate to the right protected’ and this supersedes the balance of 

convenience test in the context of a final injunction.
38

 

Hence, upon the court’s determination that a patent is valid, it is the right of 

patentees to apply for an injunction to defend against infringement of its patents. 

However, pending final judgment on patent validity, in American Cyanamid Co v 

Ethicon Ltd.
39

, a case that also involved patent infringement, the Court enunciated 

three cumulative conditions governing the grant of an interim injunction. Firstly, 

there must be a serious issue to be tried. Secondly, damages would not be an 

adequate remedy an thirdly, the balance of convenience lies in favour of granting 

the injunction. Therefore, applying these principles to the context of SEPs that are 

encumbered by a FRAND licensing commitment, there is a judicial reluctance 

across both sides of the transatlantic divide in granting injunctions due to the wider 

public interest that may be affected. The refusal is further justified when one 

considers the inequitable nature of the SEP holder’s conduct in reneging on its 

                                                      
34

 See Section 50, Senior Courts Act 1981 preserving the former jurisdiction under Section 

2, Chancery Amendment Act 1858 (Lord Cairns' Act). 
35

 [1895] 1 Ch 287. 
36
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37
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38
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FRAND contractual commitment.
40

 

In a significant judicial ruling in Nokia v IPCom
41

, Roth J was heavily influenced 

by IPCom’s FRAND commitment to license its SEPs that was given to the 

Commission to avoid competition investigation. As the judge urged the non-

practicing entity to ‘proceed to a determination of the terms of the licence as 

rapidly as was practically possible’, he commented that: 

I have to say in those circumstances I am very uncertain…to see why a 

permanent injunction should be granted in this case at all or indeed any 

injunction. It seems to me a classic case for consideration of the Shelfer 

criteria, given those circumstances. You are willing to give a licence. Nokia 

wants a licence. You cannot agree on the terms. They will be determined. 

There will then be a licence. In those circumstances for a non-trading entity 

to get an injunction seems to me quite extraordinary. 

Similarly, in the US, the Supreme Court in eBay v MercExchange LLC
42

 

expounded a four-stage test in granting a permanent injunction for patent 

infringements. Firstly, it must be shown that the patentee has suffered an 

irreparable injury. Secondly, common law monetary damages, are inadequate to 

compensate for that injury. Thirdly, a remedy in equity is warranted in the balance 

of hardships between the patentee and the infringer. Lastly, ‘the public interest 

would not be disserved by a permanent injunction’. Applying this test in the 

context of SEPs encumbered by FRAND commitments, the patentee faces a 

substantial hurdle to persuade the court that the public interest would not be 

harmed by the grant of an injunction. Further, since the patentee is asking for more 

royalties, damages seem to be an adequate remedy to the infringement. As such, 

the equitable tests that currently exist in the Anglo-American jurisdictions contain 

sufficient safeguards against the grant of an injunction for SEPs that are 

encumbered by FRAND licensing commitments.  

IV. The competition law framework  

1. Article 102 TFEU and standardisation 

The EU competition law framework consists primarily of twin provisions in 

Articles 101 and Article 102TFEU. Whilst both provisions were drafted to combat 

two distinct types of competition violations, they are complementary to each other. 

                                                      
40
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In many ways, Article 102TFEU is an exceptional competition provision because it 

deals with unilateral conduct by undertakings as opposed to the anti-cartel 

provision in Article 101 which concerns abuses of a bilateral nature involving an 

agreement
43

 or a concerted practice
44

 by undertakings to distort competition in the 

market. Whilst standardization agreements had been the subject of intense scrutiny 

of the Commission since it can increase the opportunities for collusion to occur by 

patent holders participating in the industry standard
45

, the practice also has 

competition implications under Article 102TFEU. 

Article 102TFEU prohibits an undertaking from abusing its dominant position in 

the internal market or in a substantial part of it.
46

 In United Brands v Commission
47

, 

the Court of Justice explained that a position of dominance exists when: 

a position of economic strength enjoyed by an undertaking which enables it 

to prevent effective competition in being maintained on the relevant market 

by giving it the power to behave to an appreciable extent independently of its 

competitors, customers and ultimately of its consumers.
48

  

Further, this is a question of fact that is assessed on ‘a combination of several 

factors which, taken separately, are not necessarily determinative’. Traditionally, 

EU jurisprudence has placed primary importance on an undertaking’s market 

shares.
49

  

In the context of intellectual property rights, it is helpful to note the Court of 

Justice’s classic pronouncement in Consten & Grundig v Commission
50

 which still 

resonates today as the starting point for considering the interface between 

intellectual property and competition law.
51

 The Court explained that whilst the 
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existence of intellectual property right in itself does not amount to an antitrust 

offence, the exercise of the right in question may in some circumstances amount to 

competition violation and thus be restricted by competition law.
52

  

Although the statement was made in the context of Article 101 TFEU, it can apply 

by analogy in the context of Article 102 TFEU concerning the abuse of an 

undertaking’s dominant position. Following this reasoning, the mere possession of 

an intellectual property right does not ipso facto confer dominance on an 

undertaking.
53

 This position is currently adopted in the US whereby the Supreme 

Court declared in Illinois Tool Works Inc. v Independent Ink Inc.
54

 that the 

presumption of a patent conferring market power on a patentee no longer applies. 

This is because there may be other alternative intellectual property rights 

manifested in competing technologies that may offset the dominance effect in the 

said market by reducing the market share of the patent holder.
55

  

In its Horizontal Co-operation Guidelines, the Commission also stated that 

although  

the establishment of a standard can create or increase the market power of 

IPR holders possessing IPR essential to the standard, there is no presumption 

that holding or exercising IPR essential to a standard equates to the 

possession or exercise of market power. The question of market power can 

only be assessed on a case by case basis.
56

  

Having said that, there is a high possibility that the owner of a valuable intellectual 

property right such as a standard essential patent that is rare and indispensable to 
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the production of ubiquitous end product devices such as smartphones commands a 

dominant position in the said market. This position is fortified in the context of 

standardization where a particular standard has been created that only 

accommodates certain types of technologies that are complementary to each other. 

Inevitably, the effect is such that technologies that are not included in the standard 

are almost always excluded. Hence, patent holders of technologies included in the 

standard are elevated to an exclusive position over and above the other patent 

holders whose technologies are excluded from the standard.
57

 This is supported by 

the Commission’s merger decision involving Google’s acquisition of Motorola 

Mobility Inc. whereby it commented that ‘the specificity of SEPs is that they have 

to be implemented in order to comply with a standard and thus cannot be designed 

around, i.e. there is by definition no alternative or substitute for each such patent. 

Therefore, each SEP constitutes a separate relevant technology market on its 

own’.
58

 Further, in its Motorola and Samsung decisions, the Commission has 

publicly declared that the mere possession of a single patent essential to 2G and 3G 

wireless communications standards developed within the European 

Telecommunications Standardisation Institute (ETSI) can result in a finding of a 

dominant position.
59

  

Thus, when a standard in question is used to manufacture sophisticated end 

products which are prevalent amongst consumers in global markets such as the 

smartphone, this allows the patent holders of SEPs to command a dominant 

position in the end-product market as the possession of a rare and indispensable 

patent can confer substantial market share to an undertaking in the market due to 

the rarity of the end product manufactured and the consequent higher barriers of 

entry into the market. Whilst EU competition law does not penalize undertakings 

for being dominant and acquiring a position of dominance does not constitute an 

antitrust violation per se, dominant undertakings are nevertheless vested with a 

‘special responsibility not to allow its conduct to impair genuine undistorted 

competition in the common market’.
60

  

Therefore, the next controversial issue to be considered is whether the refusal to 

licence one’s SEPs on FRAND terms as alleged by the infringer breaches this 
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special responsibility and amounts to an ‘abuse’ of the patent holder’s dominant 

position in the market.  

In Hoffmann-La Roche v Commission, the Court of Justice explains abuse as an:  

objective concept relating to the behaviour of an undertaking in a dominant 

position which is such as to influence the structure of a market where, as a 

result of the very presence of the undertaking in question, the degree of 

competition is weakened and which, through recourse to methods different 

from those which condition normal competition in products or services on 

the basis of the transactions of commercial operators, has the effect of 

hindering the maintenance of the degree of competition still existing in the 

market or the growth of that competition.
61

 

Notwithstanding this general definition, the concept of ‘abuse’ under Article 102 

TFEU has never been exhaustively defined other than the range of exclusionary 

and exploitative type abuses set out in Article 102(2) TFEU such as predatory 

pricing
62

, loyalty rebates
63

 and price discrimination
64

. A refusal to licence one’s 

intellectual property right such as a patent does not typically fall within the 

traditional conception of abuse for the purposes of the prohibition under Article 

102 TFEU. 

Nevertheless, EU case laws on this issue has been rapidly developing over the 

decades since the impetus given by the Court of Justice in Consten & Grundig 

which first recognises the possibility of violating competition law through the 

exercise of one’s intellectual property right. This potentially extends to the refusal 

of a patent holder to license its SEPs on FRAND terms.   

2. Refusal to supply jurisprudence 

The application of Article 102 TFEU to the refusal to supply or deal with one’s 

competitor has been a vaguely conceived jurisprudence. Although early cases do 

not concern the refusal to license one’s intellectual property right, a series of high-
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profile litigation such as Microsoft and the smartphone wars have now strongly 

point to this likely development.
65

 

a) The essential facilities doctrine  

The doctrinal development underpinning the application of Article 102 TFEU to 

refusal to supply cases has been a subject of debate. Whilst EU case laws on the 

subject made no explicit reference to the essential facilities doctrine being the 

source of inspiration of its judgments, many competition lawyers argue that the 

development of Article 102 TFEU on the issue traces its origins to or at least drew 

inspiration from the essential facilities doctrine that was first expounded in US 

antitrust jurisprudence.
66

 

In the seminal decision of US v Terminal Railroad Association
67

, a group of 

owners of the sole railway terminal in St. Louis prevented competing railroads 

from offering using the terminal to offer transportation services. The Supreme 

Court held that this refusal constitutes an attempt to monopolise the transportation 

services that breached Section 2, Sherman Act.
68

 Consequently, a positive 

obligation was imposed on the terminal owners to offer their essential facility at a 

reasonable rate.
69

 The doctrine developed to maturity in MCI Communications 

Corporation v. AT&T
70

 when the Court of Appeals for the Seventh Circuit 

expounded a four-stage test to determine its precise application. Firstly, a 

monopolist must have control of the essential facility. Secondly, there must be an 

inability by competitors to practically or reasonably to duplicate the essential 

facility. Thirdly, the monopolist denies the use of the essential facility to a 

competitor and lastly, the provision of the facility in question must be feasible.
71
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However, there has been an emasculation of the doctrine in the past decades as US 

antitrust law began to adopt a less interventionist stance. This is partially a result of 

the heavy influence of the post-Chicago antitrust analysis that primarily views 

market forces as the best regulator of competition in the market.
72

 As such, in the 

context of the essential facilities doctrine, the Supreme Court in Twin Labs. Inc. v 

Weider Health & Fitness
73

 pronounced that ‘antitrust law does not require one 

competitor to give another a break just because failing to do so offends notions of 

fair play’. Further, in Eastman Kodak Co. v. Image Technical Services Inc.
74

, the 

Supreme Court explained that whilst ‘it is true that as a general matter a firm can 

refuse to deal with its competitors, such a right is not absolute. It exists only if 

there are legitimate competitive reasons for the refusal.’
75

 

In the landmark ruling of Verizon Communications v Law Offices of Curtis V. 

Trinko
76

, the Supreme Court commented that the essential facilities doctrine is 

largely formulated by the lower courts and was reluctant to apply Section 2 to 

refusal-to-deal cases. Demonstrating outward hostility to the doctrine and 

distinguishing the prior cases especially Aspen Skiing as involving concerted 

actions rather than a unilateral refusal to deal, the Supreme Court held that it had 

never endorsed the doctrine.
77

 Hence, there is ‘no need to either recognize it or to 

repudiate it here’. 

In this class action, AT&T customers alleged that Verizon, a local telephone 

company had failed to grant them access to the local telecommunications network 

and failed to comply with its statutory obligation to cooperate with its rivals in 

providing adequate technical assistance. This has the effect of reducing the quality 

of retail phone services provided by AT&T and its other rivals. The action was 

brought under Section 2, Sherman Act whereby antitrust law is invoked to 
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stimulate competition into the telecommunications industry involving close 

operating networks.
78

    

On appeal to the Supreme Court, six of the nine justices held that Section 2 is not 

violated. Justice Scalia, a proponent of the Chicago School economics, who 

delivered the leading judgment, gave a thorough lesson in modern competition 

economics on innovation. From a legal perspective, market power is insufficient to 

support a finding of violation under Section 2 because an ‘intent to monopolise’ 

must also be demonstrated especially a ‘wilful acquisition or maintenance of 

monopoly power as distinguished from growth or development as a consequence of 

a superior product, business acumen, or historic accident’.
79

 

Applying the characteristic economic theories of the Chicago school and putting 

his faith on the power of market forces to regulate competition, the judge explained 

that ‘the mere possession of monopoly power, and the concomitant charging of 

monopoly prices, is not only not unlawful; it is an important element of the free-

market system. The opportunity to charge monopoly prices – at least for a short 

period – is what attracts business acumen in the first place; it induces risk taking 

that produces innovation and economic growth. To safeguard the incentive to 

innovate, the possession of monopoly power will not be found unlawful unless it is 

accompanied by an element of anticompetitive conduct’.
80

 There must be proof that 

the competitive process and consumers are harmed and not competitors.
81

 The 

judge was also convinced that the charging of monopolistic prices is a driver of 

innovation as it allows the company to invest in improving its services. More 

significantly, the Supreme Court dismissed the claimant’s monopoly leveraging 

claim that Verizon has leveraged its monopolising market power in the upstream 

market to gain a competitive advantage in the downstream market
82

, emphasising 

that there must also be a ‘dangerous probability of success’ in monopolising a 

second market for section 2 to apply.
83
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On the essential facilities doctrine, Justice Scalia emphasized that the 

indispensability element of a lack of access to a facility is the trigger for the 

doctrine to apply. Hence, on a logical deduction, where the statute has mandated 

access to the facility, there is no scope for the antitrust doctrine to apply.
84

 

Influenced by the arguments of Areeda, the judgment indicates that once a sector-

specific regulation exists to remedy any anti-competitive harm, this will preclude 

the application of the antitrust doctrine.
85

  

Therefore, in wider doctrinal terms, Justice Scalia’s economic-laden ruling had 

severely restricted the essential facilities doctrine especially in a regulatory context 

and reset the interface of the Section 2, Sherman Act liability on monopolization 

through the exercise of intellectual property rights.  

b) The exceptionality test 

In EU competition law, the application of Article 102 TFEU in mandating a 

positive duty to supply or deal with a competitor was first set out in the seminal 

case of Commercial Solvents v Commission
86

. Commercial Solvents, the largest 

manufacturer of a certain chemical supplied large quantities of them to Zoja, a 

manufacturer of tuberculosis drugs. Commercial Solvents then refused to supply 

the chemical to any entity in the EU except to Instituto, its own subsidiary 

company that had begun to competitively manufacture the drug. The Commission 

concluded that this refusal constituted an abuse of its dominant position contrary to 

Article 102 TFEU. The Court of Justice upheld the challenge, holding that ‘an 

undertaking which has a dominant position in the market in raw materials and 

which, with the object of reserving such raw material for manufacturing its own 

derivatives, refuses to supply a customer, which is itself a manufacturer of these 

derivatives, and therefore risks eliminating all competition on the part of this 

customer, is abusing its dominant position’.
87

   

To rationalize the decision of the Court, one must note the political underpinnings 

in light of the era in which this case was decided. Further, the function that 

competition law plays in the early days of the internal market was markedly 

                                                      
84

 See Adam Candeub, ‘Trinko and re-grounding the refusal to deal doctrine’ (2004-2005) 

66 University of Pittsburgh Law Review 821 at 825; James Scheuermann and Willam 

Semins, ‘A New Method for Regulatory Antitrust Analysis? Verizon Communications Inc. v. 

Trinko’ (2005) 12 Richmond Journal of Law & Technology 1. 
85

 See Phillip Areeda, ‘Essential Facilities: An Epithet in Need of Limiting Principles’ 

(1989) 58 Antitrust Law Journal 841. 
86

 [1974] ECR 223. 
87

 Case 7/73, Commercial Solvents v Commission [1974] ECR 223, para 25. 



                         Antitrust Paternalism in the ‘Smartphone Wars’ 28 

different from the policies of today.
88

 Then, the possession of intellectual property 

rights were suspiciously seen as tools that can be used to partition the internal 

market and a strict refusal to licence such rights were treated as impediments to the 

success of the internal market. Consequently, this became the immediate 

motivation for the development of the refusal to supply jurisprudence in the context 

of Article 102 TFEU.  

Astonishingly, as soon as the jurisprudence was instituted, the emasculation sets in. 

In Volvo v Erik Veng
89

, an infringement action was brought by Volvo against Veng, 

alleging the latter’s infringement of its registered design for the front wings of its 

cars.
90

 Veng had manufactured and marketed the car parts in the UK without the 

consent of Volvo. One of the defences presented by Veng was the argument that 

Volvo had refused to grant it a licence and this infringes Article 102 TFEU. Upon 

preliminary ruling, the Court of Justice cautioned that ‘an obligation imposed upon 

the proprietor of a protected design to grant to third parties, even in return for a 

reasonable royalty, a licence for the supply of products incorporating the design 

would lead to the proprietor thereof being deprived of the substance of his 

exclusive right, and refusal to grant such a licence cannot in itself constitute an 

abuse of a dominant position’.  

However, the Court gave three crude examples of ‘exceptional circumstances’ 

when a refusal may constitute an abuse contrary to Article 102 TFEU. This 

includes ‘the arbitrary refusal to supply independent repairers, the fixing of prices 

at an unfair level or a decision to stop production even though the relevant product 

is still in circulation, and provided that such conduct is liable to affect trade 

between member-States’.
91

  

Nonetheless, despite the Court of Justice’s endorsement of Article 102 TFEU in 

potentially sanctioning a dominant undertaking’s refusal to supply, the Court did 

not employ the essential facilities doctrine or such terminology.
92

 Instead, it was 

the Commission that first incorporated the doctrine in its decision in B&I Line Plc 

v Sealink Harbours Ltd,
93

 where it defined ‘essential facility’ as ‘a facility or 

infrastructure, without access to which competitors cannot provide services to their 
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customers’.
94

 Further, the Commission held that Article 102 TFEU is infringed if 

there is a refusal by a dominant undertaking to grant access to this facility without 

objective justification or if the terms granting such access are discriminatory.
95

    

The doctrinal development of Article 102 TFEU in relation to the compulsory 

exploitation of intellectual property rights occurred in Radio Telefis Eireann and 

Independent Television Publications Ltd. v Commission
96

, otherwise known as the 

Magill case. This concerns the copyright licensing of information on television 

schedules. Magill was an enterprising Irish magazine publisher that wanted to 

produce a comprehensive guide with all the television programs on a weekly basis. 

To accomplish this, Magill required RTE, a public broadcasting company to supply 

it with information of its programming schedule for the week. When RTE was only 

prepared to give a license for the publication of a program listing on a daily basis, 

Magill challenged this refusal as an abuse of RTE’s dominant position in the 

market contrary to Article 102 TFEU. 

The Court of Justice held that although the mere refusal of a copyright license does 

not ipso facto constitute an infringement of Article 102 TFEU, it can in 

‘exceptional circumstances’ amount to an abuse of one’s dominant position. 

Reiterating the principle in Volvo that competition law imposes no general duty on 

undertakings to compulsorily deal or supply, the Court of Justice then expounded 

the ‘exceptional circumstances’ that attracts the prohibition in Article 102 TFEU.   

Firstly, the refusal must relate to a product or service that is indispensable to the 

exercise of a certain activity on a secondary market. In such a case, the facility is 

said to be essential. Secondly, the refusal must have the effect of preventing the 

emergence of a new product for which there is potential consumer demand. 

Thirdly, the refusal in question must have the quality of excluding any effective 

competition from the secondary market. This involves the element of cross-

leveraging of market power from an upstream market to a downstream market. 

Fourthly, there is an absence of objective justifications for the refusal.
97

 In 

particular, the Court was heavily influenced by the fact that RTE was using its 

copyright as a tool to monopolise the market and not in the pursuit of innovation or 

a means to protect its creative efforts.  
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Although the Magill decision encourages the doctrinal development of Article 102 

TFEU in the exploitation of intellectual property rights, it is noted that the 

application of Article 102 TFEU on the refusal to license one’s intellectual 

property right is not without its difficulties and controversies. This is because of the 

nature of the alleged wrongdoing. As opposed to most abuse cases under Article 

102 TFEU which concerns a misfeasance or a positive act, a mere refusal to license 

is essentially an omission. At the least, in English law, an omission does not 

traditionally attract legal sanctions save in the most exceptional of cases that justify 

the state’s intervention.
98

 Secondly, the holder of an intellectual property right 

commands full proprietary rights. Hence, it follows that the owner of such rights 

has the commercial freedom to refuse to deal with anyone and the imposition of a 

compulsory legal obligation to deal risks violating the very precepts of private 

property law.    

In this respect, the subsequent case of Oscar Bronner GmbH v Mediaprint 

Zeitungs
99

 represents a significant milestone. Firstly, it addressed the essential 

facilities doctrine and gave recognition to its influence in EU antitrust 

jurisprudence. Secondly, it demonstrated the pragmatism of the Court of Justice in 

developing its jurisprudence on refusal to supply cases and presented a timely 

limitation to the more liberal stance adopted in Magill. Bronner argued that an 

Austrian newspaper publisher’s refusal to allow it access to a widely circulated 

home delivery network constituted an abuse of dominance contrary to Article 102 

TFEU on the basis that the home delivery constituted an essential facility.  

Although Bronner did not concern the licensing of intellectual property rights, 

Advocate General Jacobs produced an influential opinion that addressed the 

application of the essential facilities doctrine that originated from US antitrust case 

laws. The tenor of the Advocate General’s opinion strongly advocated for a narrow 

application of the doctrine. In doing so, two main reasons were cited. Firstly, if the 

law imposes an obligation to supply, this will have the effect of reducing or 

removing the incentive for the original investment to be made in developing the 

essential facility in question. This is detrimental to innovation and consumers. 

Secondly, the freedom of contract is a general principle that is recognized in the 

legal systems of most member states and therefore it requires sufficiently cogent 

reasons to justify the intervention of competition law. Further, since the objective 

of Article 102 TFEU is to prevent distortion of competition and not to protect 
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competitors, therefore it is not inconsistent in principle for a competitor to invoke 

competition law to force the trade of a certain required raw material.
100

  

However, the Advocate General was prepared to make an important concession 

when a duty to supply would arise. This would occur when the refusal to supply 

would produce a ‘genuine stranglehold’ on the downstream market that would 

result in competition in the downstream market being wiped out. This will occur 

when ‘duplication of the facility is impossible or extremely difficult owing to 

physical, geographical or legal constraints or is highly undesirable for reasons of 

public policy’.
101

 It follows that the threshold for a duty to arise is high and would 

not be met if there is only a mere competitive advantage that is being conferred by 

the essential facility on a particular undertaking.  

In doctrinal terms, Bronner represents a landmark decision because this was the 

first time that the Court of Justice made explicit reference to the essential facilities 

doctrine. Further, the Court was keen to narrow the circumstances of its application 

by neatly setting out clearer principles. In this manner, the uncertainty caused by 

the Magill decision was clarified. In particular, the ‘indispensability’ test is only 

satisfied if there are no alternative solutions in existence, be it actual or potential 

substitutes for the essential facility in question. This would be satisfied it if can be 

shown that it is not economically liable to produce such substitutes.
102

  

This was not met in Bronner because the home delivery network was not 

indispensable to the business of Bronner.
103

 Further, just because it was not 

economically viable for Bronner to set up its own delivery network by reason of its 

small circulation that does not mean that the network was indispensable because 

Bronner can still circulate its newspapers through shops or posts, although they 

may be less advantageous.
104

 

In IMS Health GmbH & Co. v NDC Health
105

, the Court refined the Magill test and 

further expanded the principles. IMS Health supplies data to pharmaceutical 

companies according to brick structures. These structures were developed by IMS 

and became the industry standard on reporting sales data. When IMS discovered 

that its competitors were using its brick structures without its consent, it sought 
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injunctions. One of its competitors raised an Article 102 defence, alleging IMS’s 

abuse of its dominance for refusing to license the structures.  

In finding that Article 102 TFEU applies, the Court confirmed that all the factors in 

Magill are cumulative. Crucially, the decision contains a relevant point to SEPs in 

the smartphone wars. The Court explained that the brick structure created by IMS 

constituted an industry standard and in determining its indispensability, the element 

of high dependency on a technical level by other players in the market is a pivotal 

factor to be considered. Consequently, it follows that the cost of switching to 

alternative structures is an imperative factor that may indicate indispensability.
106

  

Further, in adopting a liberal interpretation of the indispensability test, the Court 

held that there is no strict need to identify two separate markets provided there are 

two distinct stages of production that are interconnected. Although the licensee 

must operate in a secondary market that is different from which the right holder 

operates, that secondary market need not yet come into existence as a matter of fact 

and can remain a notional market until the licensing issue is determined.
107

 

The Court also clarified that a refusal ‘may be regarded as abusive only where the 

undertaking which requested the licence does not intend to limit itself essentially to 

duplicating the goods or services already offered on the secondary market by the 

owner of the copyright, but intends to produce new goods or services not offered 

by the owner of the right and for which there is a potential consumer demand’.
108

 

Unfortunately, the judgment creates uncertainty by failing to clarify what 

constitutes a ‘new product’ after explaining that a mere duplication does not 

suffice. This seems to create a lacuna that may serve to encourage more challenges 

under Article 102 since potential licensees may easily introduce new features and 

functionality to meet the threshold of a ‘new product’. This paves the way for 

prospective patent licensees in the high technology industry to exploit this lacuna 

whereby it is argued that a refusal to licence a technology that is indispensable to 

follow-up innovation constitutes an abuse of dominance.
109
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As EU case laws on refusal to supply stand, the jurisprudence of the Court is in 

favour of protecting the sacrosanct private law freedom of contract and property 

rights of undertakings. Hence, there is no general obligation on undertakings to 

supply or deal. For the prohibition in Article 102 TFEU to force compulsory 

licensing or a positive duty to supply, exceptional circumstances has to be 

demonstrated and the cumulative test in the twin decisions of Magill and IMS 

Health represents a considerably high threshold to be surmounted in most cases.       

The exceptional circumstances factors also collectively represent a fine balancing 

exercise that the Court undertakes in order to weigh in the wider economic benefits 

and consumer welfare that may force an undertaking to compulsorily supply an 

essential facility
110

 As the judgments indicate, this constitutes a fact-sensitive 

exercise that is undertaken on a case-by-case basis. Further, there is a lack of clear 

pronouncement by the Court as to whether the criteria apply equally in the context 

of refusal to licence intellectual property rights. As such, there are strands of 

uncertainty in the law.      

d) The liberalisation in Microsoft and beyond    

The Magill/IMS Health ‘exceptional circumstances’ test was again tested in 

Microsoft v Commission
111

 and the Court of First Instance’s ruling exacerbated the 

uncertainty.  Microsoft refused to supply interoperability information relating to its 

ubiquitous PC operating system, the Windows. For a PC to operate efficiently 

within a network, the operating system of the PC must be sufficiently interoperable 

with the work group server operating system. By withholding interoperable 

information, this has the effect of hindering the functioning of third party work 

group server operating systems. The rarity of the vital interoperable information 

makes this a classic case study that demonstrates the application of the 

indispensability test.
112

 

The unique facts of this case focus on the interoperability information as the 

essential facility that provides the indispensable input for competition in the 

downstream market. Having said that, the information originates from the 
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Windows PC system, which makes the information an access facility of sort. Since 

Microsoft is undisputedly a dominant undertaking in the upstream PC market, there 

exists an element of cross leveraging of market power on the downstream market. 

Consequently, Microsoft’s refusal to supply infringes the Article 102 

prohibition.
113

  

However, although the Magill/IMS Health criteria of indispensability, the 

elimination of competition and lack of objective justifications were applied, the 

Commission exceptionally exempted the criterion of ‘the emergence of new 

products and services on a secondary market’ on the facts in finding that 

Microsoft’s refusal to supply infringed Article 102 TFEU.
114

 Instead, a new 

balancing test based on the incentives to innovate was employed. Under this test, 

the respective efficiencies and negative effects of disclosure of interoperability 

information were balanced against each other. The Commission then concluded 

that on the whole, the disclosure would lead to increased competition in the 

industry. Consequently, dynamic efficiency in the form of more innovation is 

expected. Further, Microsoft’s own incentives to innovate were relegated because 

the Commission opined that Microsoft’s ‘refusal does not directly impair 

competitors' ability to innovate, but rather the consumer's ability to benefit from 

such innovation, as well as the competitors' ability to earn a return on their 

innovation—and hence in the longer term their incentives to innovate’. 

The Court of First Instance affirmed this although the Commission was rebuked for 

disregarding the Magill/IMS Health criteria:  

it is appropriate, first of all, to decide whether the circumstances identified in 

Magill and IMS Health…are also present in this case. Only if it finds that 

one or more of those circumstances are absent will the Court proceed to 

assess the particular circumstances invoked by the Commission.
115

 

Nonetheless, although the Court sought to maintain doctrinal consistency by 

applying the Magill/IMS Health criteria, this was a forced interpretation on the 

facts that lowered the standard with most of the conditions being tinkered. Firstly, 

the Court held that the indispensability test would be satisfied if the facility is 

necessary to keep a viable competitor in the market or to persuade a new entrant 

into the market and the dominant undertaking constitutes the sole economically 
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viable source.
116

 Secondly, the Commission’s ex-ante approach was endorsed 

whereby competition need not be completely eliminated from the market provided 

that there is a risk of effective competition being eliminated.
117

Thirdly, the new 

product requirement was significantly tweaked. Citing Article 102(b), the Court 

explained that if a refusal to supply interoperability information limited outputs, 

markets or technical development with the probable effect that consumer choices 

become limited, the test would be satisfied because a new product could have been 

prevented from emerging. In other words, the refusal relates to follow-on 

innovation.
118

 As such, there is no need to show that a prospective licensee is 

introducing a specific new product into the market.     

Lastly, to the horror of most patentees and innovators in the market, the court held 

that the mere existence of intellectual property rights does not in itself constitute an 

objective justification for a refusal to licence. This runs contrary to Bronner as the 

Court further explains that the degree of innovation or creativity in the right in 

question is insufficient in finding objective justification for refusal.
119

 

In view of this reasoning, the Court triggered more uncertainty in the existing 

refusal to supply jurisprudence by accepting the Commission’s decision that the 

exceptional circumstances expounded in Magill and IMS Health are not exhaustive. 

There may be other conditions that may indicate abuse such as the nature of the 

interoperability information in Microsoft.
120

In this regard, the particular factual 

context is determinative.   

At present, the sum total effect of the judgments in IMS Health and Microsoft 

suggest that there are two different variations of legal tests to be employed 

depending on the facts. In the context of refusal to supply in high technology 

markets, the ‘new product or services’ criterion seems to be waived. Therefore, the 

tinkering of the Magill/IMS Health criteria produces an unsatisfactory divergence 

of legal tests when determining the precise application of Article 102 in refusal to 

supply cases. As such, the parameters of the prohibition are yet to be fully explored 

as the diversity of arguments also lends weight to the conclusion that the case laws 

are still developing in this area. As such, this is an area of law that continues to 

generate controversy. 
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Further, legal commentators have also debated the suitability of applying the 

existing refusal to supply principles to the licensing of patents as they seek to 

rationalise the Court’s divergence in Microsoft from the Magill/IMS Health 

orthodoxy on this basis. This argument focuses on the type of intellectual property 

right in question. Whilst Magill and IMS Health concerns copyrights which are 

viewed to be ‘weak’ rights due to the relative lack of investment costs in 

developing such rights, the factual scenario in Microsoft and the smartphone wars 

concerns ‘strong’ rights involving patents.
121

   Therefore, the element of fostering 

long-term innovation is more prominent in the latter case especially high 

technology markets in Microsoft which necessitates the circumstances to be more 

exceptional before a compulsory legal obligation to supply or license can arise to 

force access to the right in question. This is based on the rationale that if the law 

routinely forces a patent holder to license his patents, this can reduce the incentives 

to innovate and impede the future growth of technologies. This in turn will be 

detrimental to the wider public interests of consumers. In this respect, the reward 

and incentives system inherent in patent law must prevail.  

As Microsoft argued impassionedly, the refusal to supply will confer it the 

incentive to continue to innovate and also encourage competing undertakings to 

undertake their own innovative activities in order to avoid being ‘left behind’.
122

 

Secondly, Microsoft attacked the vagueness in the Commission’s failure to set out 

clear guidelines in applying the balancing test and also omitting to quantify the 

negative impact on competitors, who will simply have to wait to see what 

technology they can obtain under a licence rather than invest, research and develop 

their own technology.
123

  

This leads to the decision being criticized for ignoring the strong nature of the 

intellectual property right in question and Microsoft’s evidently more valuable 

intellectual efforts in developing the technology in question. The value of the 

intellectual property right in Microsoft is derived from costly investments in 

research and development. Therefore, a fortiori, the more robust approach in 
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Magill and IMS Health, cases that involved weaker rights, should have been 

adopted instead.
124

     

However, on a neutral perspective, one should also note the unique factual 

circumstances in Microsoft. Microsoft was not an ordinary dominant undertaking 

like any other. It is super-dominant in the PC operating systems market with an 

overwhelming 90% market share. Further, this continuing market power is 

enduring which raises significant barriers to entry due to the network effects. 

Therefore, doctrinal consistency can still be achieved when one is reminded of the 

Court’s pronouncement in Michelin that dominant undertakings are invested with a 

special responsibility not to abuse the competitive structure of the market. 

Possessing a 90% market share most certainly bound Microsoft to this 

responsibility.  

Further, the nature of its interoperability information means that Microsoft can also 

leverage its monopoly on the PC market to a secondary market involving group 

server operating systems. In this regard, it is interesting to note the Court’s 

diametrically opposite approach in Microsoft from the transatlantic position in 

Trinko whereby Chicago economic theories have rejected the leveraging theory and 

argued that cross leveraging of market power is irrational.   

On a wider perspective, this decision also revisits the dynamism of the interface 

between intellectual property and competition law especially the relationship with 

the collective goal of innovation. The Court’s different interpretation of innovation 

policy from Microsoft’s arguments reasoned that disclosure encourages follow-on 

innovation that lowers barriers of entry into the market. This will allow more 

competitors to innovate and would on the whole, be a better gamble than the risk of 

allowing Microsoft to play it all alone. Indeed, it is lonely at the top and being 

super-dominant as it is, Microsoft’s argument of having the incentive to innovate 

by maintaining its monopoly of interoperable information rang hollow.
125

  

Although none of the factual scenarios thus far directly engaged the refusal to 

licence a SEP in the context of standardization and none of the intellectual property 

cases discussed concerns a refusal to licence a patent, the facts of Microsoft 

concerning interoperable information bear a close resemblance to patents in the 

smartphone wars. This is because product interoperability is an element that 
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defines high technology markets. Similarly, in the smartphone wars, SEPs are rare 

patents that only operate its best within a created standard. Despite the 

inconsistency in applying the Magill/IMS Health principles and the criticisms from 

a policy perspective, the tenor of the Court’s decision in Microsoft bodes well for 

Article 102 to be employed in the resolution of the smartphone wars since the 

Court is prepared to adopt a more liberal approach in the context of interoperability 

and high technology industry where standards confer considerable market power 

on dominant undertakings that may stifle competition.  

As such, it would be interesting to observe whether the Court of Justice will exploit 

the opportunity in future case laws to reconcile the existing principles in its refusal 

to supply jurisprudence to resolve the vexatious infringement challenges in the 

patent wars.  

(i) The Orange Book antitrust defence 

Notwithstanding the current uncertainty in the existing case laws on refusal to 

supply, the jurisprudence under Article 102 TFEU demonstrates that EU 

competition law possesses the necessary tools and legal framework to punish 

unscrupulous SEP holders who engage in abusive practices by applying for 

injunctions that produce the patent hold-up effect post-standardisation, with a view 

to extracting unreasonable royalty payments.  

However, as the complexity of the arguments employed in the smartphone wars 

show, the difficulty lies in ascertaining the true intentions of not only the SEP 

holder but also the alleged infringer. This is because the alleged infringer can often 

argue conveniently that he is a willing licensee of the SEPs and this functions as a 

defence of sort to the patent infringement claim in view of the FRAND licensing 

commitment that contractually binds the SEP holder. Thus, there must be a legal 

test to determine the true intentions of the parties. 

Currently, Germany has the most developed jurisprudence that deals with the 

circumstances in which an antitrust defence raised by alleged infringers of SEPs 

can succeed. Therefore, this creates a friendlier legal environment for patent 

holders to defend their rights. In Re Orange Book Standard
126

, the German Federal 

Court of Justice has sanctioned the defendant’s use of an antirust defence of anti-

competitive behaviour under Article 102 TFEU to oppose the grant of an injunction 
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in a patent infringement claim involving a standard essential patent if the defendant 

can show that he has tried to obtain a licence of that patent under FRAND terms.
127

  

Although this defence is available in principle, three strict conditions were 

expounded for its application. Firstly, the patentee must command a dominant 

position in the market. Secondly, the alleged infringer must have ‘made an offer, 

ready for acceptance, on contractual conditions, which the patent holder cannot 

refuse without thereby treating the party seeking a license unequally without good 

cause as compared with similar enterprises or impeding him inequitably’. In other 

words, the alleged infringer must show that he has previously made a binding and 

unconditional offer which is independent of the court's assessment of the patent 

infringement and which the patentee cannot reject without violating the prohibition 

of discrimination or anti-competitive behaviour. This means that if the licensing 

offer is conditional on the court’s determination of the patent infringement claims, 

the defence is precluded by the prospective licensee in challenging the patentee's 

applications for injunctive relief, nor is the patentee obliged to accept such an 

offer. However, the defendant need not specify a precise royalty amount in its offer 

and can draft a clause that puts the determination of the fees in the equitable 

discretion of the patentee. 

Thirdly, the prospective licensee must perform acts that demonstrate its 

genuineness in satisfying and anticipating its contractual obligations. This can be 

done through the regular keeping of regular royalty reports based on use of the 

patent in question. The licensee should also make arrangements to secure licence 

fees arising from those reports by setting up an escrow account that can be 

transferred to the patentee at a later date pursuant to a hypothetical license 

agreement.
128

  

Further, from a contextual perspective in expounding these principles, the German 

Federal Court demonstrated a fine balancing exercise of the parties’ rights. For 

example, the Court explained that whilst an alleged infringer cannot be denied a 

defence in antirust terms against any unscrupulous abuses by patent holders who 

bring a patent infringement claim, the patent holder must also in principle be 

allowed to apply for an injunction to estop any infringements of its patents. 

Similarly, although the patent holder must accept the prospect of being treated as if 

it had granted a licence of its patents, the alleged infringer must also act as if it had 
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obtained the license to use the patents.
129

 

Nonetheless, it must be noted that the mere commencement of legal action for 

patent infringement cannot in itself amount to an abuse of dominance contrary to 

Article 102 although the court may exercise its discretion not to grant injunctive 

relief as discussed above.
130

 Further, in Consten & Grundig, the Court has stated in 

categorical terms that EU competition law is not concerned with interfering with 

the existence of intellectual property rights, an area that is under the purview of 

national law. However, the exercise of those rights and exploitation thereof is 

subjected to antitrust scrutiny under the existing EU competition law framework.
131

 

As such, in ITT Promedia v Commission
132

, the General Court held that bringing a 

legal action constitutes a fundamental right to access to justice and cannot in itself 

be classified as an antitrust abuse of dominant position. Article 102 TFEU will only 

apply if sham litigation is brought in bad faith such as when the claim is 

‘manifestly unfounded’ designed to harass another party into submission and is 

brought with the aim of eliminating competition from the market.
133

 The courts are 

to adopt a strict interpretation in assessing whether these conditions are 

satisfied.
134

Hence, undertakings are not deprived of their access to the courts by 

reason of their dominant position.  

Having said that, when the patent infringement claim is viewed from a holistic 

perspective whereby there is also an application for an injunction to estop the use 

of the allegedly infringed patents, the commencement of legal action by a patentee 

is apt to produce a hold-up effect that impedes innovation and growth to the 

detriment of consumers. Therefore, this creates the requisite scope for an antitrust 

defence under Article 102 to apply. In this regard, the Orange Book conditions play 

a pivotal role in regulating the application of this defence to prevent its abuse by 

irresponsible infringers who may conveniently rely on the defence in bad faith. 

When the law is precise, the villainy of the parties can be identified and dealt with 
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accordingly. If the patentee is indeed refusing to negotiate FRAND terms, then 

besides the breach of a contractual term in the standardization agreement, this 

amounts to a constructive refusal to license that potentially constitutes an antitrust 

violation under Article 102 by the patentee. The conditions can also help establish 

whether it is the infringer who is unwilling to genuinely negotiate for a license and 

merely creates unnecessary excuses to delay and frustrate the infringement claim. 

This would then necessitate the appropriate response under intellectual property 

law, free from the intervention of competition law.   

Notwithstanding the value of the Orange Book principles, it suffers from a 

territorial shortcoming of being only localized in its application in Germany. This 

is because the test has yet to be validated or endorsed by the Court of Justice. As 

such, it does not bind the courts of other member states. Further, the grant of an 

injunction is essentially an equitable relief in English law. Hence, equitable 

principles that governs the grant of an injunction continue to apply with the result 

that even if the Orange Book principles are adopted with similar effect by an 

English court, that does not necessarily mean that the court will grant an injunction 

in circumstances whereby the Orange Book principles are not satisfied by the 

infringer on a given set of facts.
135

  

(ii) The German preliminary reference in Huawei 

In light of the pre-existing legal position discussed above, the Court of Justice has 

now been presented with the opportunity to determine whether an alleged infringer 

of a SEP is able to raise an antitrust defence in Article 102 to oppose the grant of 

an injunction in patent infringement claims by SEP holders.  

The Düsseldorf Regional Court in Germany has made a preliminary reference in 

Huawei v ZTE Corporation
136

, inviting the Court of Justice to rule on the 

application of Article 102 TFEU as an antirust defence to patent infringement 

claims that has characterised the smartphone wars.
137

 The facts of the case are 

unexceptional. Both Huawei Technologies and ZTE Corporation are members of 

the ETSI, a standard-setting organisation. Huawei alleges that ZTE had infringed it 

patents that are essential for the 4G/LTE mobile communications standard. As 

Huawei was bound by a FRAND licensing commitment, both parties have been 
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negotiating for payment of royalties for months without success. When Huawei 

sought an injunction for patent infringement, ZTE raised an antitrust defence 

arguing that Huawei’s claim and seeking for an injunction without granting it a 

license of the SEPs on FRAND terms constitutes an abuse of its dominant position 

contrary to Article 102 TFEU.     

The German court felt the need to refer the case to the Court of Justice because of 

the inconsistencies in its existing Orange Book precedent and the Commission’s 

2012 Statements of Objection to Samsung which takes the preliminary view that:   

The seeking of an injunction for SEPs can constitute an abuse of a dominant 

position in the exceptional circumstances of this case – where the holder of a 

SEP has given a commitment to license these patents on FRAND terms and 

where the company against which an injunction is sought is willing to 

negotiate a FRAND licence.
138

   

If the Commission’s approach is applied, ZTE would be able to show that it has 

been negotiating the FRAND terms with Huawei for months and could therefore 

satisfy the ‘willingness’ test which is evidently of a much lower threshold to satisfy 

than the Orange Book principles. Therefore, five questions were referred to the 

Court of Justice.  

Firstly, does the seeking of an injunction by a SEP holder who has declared his 

willingness in the standardisation agreement to grant a license to all third parties on 

FRAND terms violates Article 102 especially when the infringer has also declared 

his willingness to negotiate such a licence or would violation only be presumed if 

the infringer has made a binding, unconditional offer to the SEP holder which the 

latter cannot refuse without inequitably obstructing or discriminating the infringer 

and if the infringer, in anticipation of the license already complies with the 

contractual obligations regarding the past usage of the patent?  

Secondly, if violation of Article 102 is presumed by reason of the infringer’s 

willingness to negotiate, are there any substantive and/or temporal criteria for the 

willingness to negotiate test to be satisfied? Can willingness be presumed if the 

infringer merely orally declares his intentions to negotiate in general terms or must 

the infringer offers specific terms and conditions under which he is willing to enter 

into a license agreement? 

Thirdly, if a violation of Article 102 should require the submission of a binding and 

unconditional offer by the infringer to conclude a license agreement, is there any 
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specific substantive and/or temporal criteria to be satisfied in relation to the offer? 

For example, does the offer need to incorporate all typical commercial terms 

included in license agreements in the relevant industry practice? Further, can the 

offer be conditional upon the actual validity of the SEPs and/or actual use? 

Fourthly, if a violation of Article 102 should require the infringer’s satisfaction of 

obligations arising from the hypothetical license that is yet to be granted, are there 

any specific criteria to be satisfied in relation to such acts? For example, should 

there be an obligation for the infringer to pay royalties by means of a security 

deposit?  

Fifthly, does the test to establish a presumed violation of Article 102 by a SEP 

holder also applies to other remedies for patent infringement such as damages or 

the withdrawal of infringing products?  

The German court also added its own opinion on the issue by arguing that an 

infringer’s mere willingness to negotiate is insufficient to support a finding of an 

abuse of dominant position regardless of the patent holder’s declaration before the 

SSO that he is willing to license the SEP to third parties.
139

 As one can observe, the 

referral questions are specifically targeted at the precise threshold in which the 

willingness to negotiate test is satisfied, assuming the Court of Justice countenance 

the test in the first place.   

Nonetheless, this paper argues that there are inherent difficulties in the willing 

licensee test introduced by the Commission. Firstly, the test is vague because it did 

not set out the precise conditions for a prospective licensee to satisfy to be 

considered a willing licensee. The Commission did not offer any guidelines to 

determine the application of the test in practice. This simplicity ignores the 

complex arguments that are present in the FRAND-based litigation since an alleged 

infringer can play the role of a villain who simply argues that his initial 

negotiations, however brief, for a license with the patentee makes him a willing 

licensee when he has no genuine intentions in the first place to take a license. For 

example, he can offer royalties which does not reflect the market value of the 

patents relative to the profits being made out of its own manufacture of the end 

products such as smartphones. Any patentee will almost inevitably reject such an 

offer. Hence, the willing licensee test cannot ascertain this genuineness and deter 

any potential villainy in the situation. Secondly, the test did not adequately 

consider the interests of the patent holder and the wider impact on the patentee’s 
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incentives to innovate in the near future. If the test is conveniently applied, the 

patentee is likely to lose all incentives to innovate.  

However, although the test is flawed and requires refinement, that does not negate 

the need for antitrust paternalism in resolving the vexatious FRAND-based 

litigation in the smartphone wars. It only means that the Commission’s execution 

did not quite match the ambition. 

Pending the reference in Huawei, it is helpful to note the guidelines issued by the 

Commission. In a document accompanying the Commission’s Statements of 

Objections to Google’s Motorola Mobility based on a complaint lodged by Apple 

in February 2012, the Commission elaborated on the ‘willing licensee’ test relating 

to injunctions obtained by SEP holders: 

The Commission is of the preliminary view that Apple's willingness to enter 

into a FRAND licence manifested itself in particular by its acceptance to be 

bound by a German court's determination of a FRAND royalty rate. The 

Commission's preliminary view is that the acceptance of binding third party 

determination for the terms of a FRAND licence in the event that bilateral 

negotiations do not come to a fruitful conclusion is a clear indication that a 

potential licensee is willing to enter into a FRAND licence. This process 

allows for adequate remuneration of the SEP-holder so that seeking or 

enforcing injunctions is no longer justified once a potential licensee has 

accepted such a process. 

By contrast, a potential licensee which remains passive and unresponsive to 

a request to enter into licensing negotiations or is found to employ clear 

delaying tactics cannot be generally considered as 'willing'. 

In addition, in the Commission's preliminary view, the fact that the potential 

licensee challenges the validity, essentiality or infringement of the SEP does 

not make it unwilling where it otherwise agrees to be bound by the 

determination of FRAND terms by a third party. In the case at hand, 

Motorola required clauses that prohibited such challenges by Apple, even 

after Apple had agreed to be bound by a third party determination of the 

FRAND terms. The Commission's preliminary view is that it is in the public 

interest that licensees should be able to challenge the validity, essentiality or 

infringement of SEPs.
140
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Further, in the recent conclusion of its twin investigations against Motorola 

Mobility and Samsung in 2014, the Commission maintains that the seeking of SEP-

based injunctions that are related to FRAND licensing terms is likely to constitute 

an abuse of dominant position contrary to Article 102 TFEU. The Commission 

based this conclusion on two reasons. Firstly, the Commission applied the ‘willing 

licensee’ test and found that Apple, the alleged infringer was willing to negotiate a 

license for the SEPs. Secondly, the Commission acknowledged that although the 

seeking of an injunction for ordinary patent infringements is the legitimate right of 

the patentee, in the context of standardisation and SEPs, the wider interests of 

consumers demands that the patentee refrain from doing so if the alleged infringer 

is a willing licensee. This is because the consequent hold-up effects can impede 

follow-on innovation and prevent ubiquitous products from entering the market. As 

a result, consumers will suffer detriment.
141

 It is also helpful to note the 

Commission’s statement of principle that endorses antitrust paternalism: 

The so-called smartphone patent wars should not occur at the expense of 

consumers. This is why all industry players must comply with the 

competition rules. Our decision on Motorola, together with today's decision 

to accept Samsung's commitments, provides legal clarity on the 

circumstances in which injunctions to enforce standard essential patents can 

be anti-competitive. This will also contribute to ensuring the proper 

functioning of standard-setting in Europe. While patent holders should be 

fairly remunerated for the use of their intellectual property, implementers of 

such standards should also get access to standardised technology on fair, 

reasonable and non-discriminatory terms. It is by preserving this balance that 

consumers will continue to have access to a wide choice of interoperable 

products.
142

  

In view of the Commission’s robust stance, the Court of Justice’s guidance is 

needed to refine the much-vaunted ‘willing licensee’ test to prevent the antitrust 

defence from being abused by alleged infringers as a delaying tactic. Further, to 

maintain doctrinal consistency in the case laws, the Court is also expected to 

reconcile the existing Magill/IMS Health criteria post-Microsoft and the test used 

to establish a FRAND-based antitrust defence.  

(iii) Advocate-General Wathelet’s opinion in Huawei 
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In view of the Commission’s robust approach in its Samsung decision and the 

anticipation surrounding the German Dusseldorf’s preliminary reference in 

Huawei, it is interesting to study Advocate General Melchior Wathelet’s recently 

issued opinion in the case.
143

 On the whole, the Advocate General’s neat opinion 

injects further momentum into the movement towards establishing a solid 

regulatory framework for antitrust paternalism to govern licensing disputes which 

are encumbered by a FRAND commitment. The opinion clarifies the 

Commission’s willing licensee test and sets out clearer boundaries to the 

application of the antitrust defence in Article 102 TFEU. 

As a starting point, a refusal of SEP proprietors to licence their SEPs on FRAND 

terms amounts to constructive refusal and can constitute an abuse of dominance 

contrary to Article 102 TFEU. The opinion then presumes that the proprietors of 

SEPs are in a dominant position. However, this presumption is rebuttable if clear 

and substantial evidence to the contrary can be produced by the SEP proprietors. 

Hence, national courts must make the assessment of dominance on a case-by-case 

basis. Nevertheless, it is observed that although no blanket assumption of 

dominance can rightly be made, one can surely appreciate that by definition, SEPs 

constitute a market on its own and such patents are indispensable to a particular 

standard. Therefore, with this narrowly defined market, in most circumstances, if 

not all, the SEP proprietors are almost always in a dominant position vis-à-vis their 

rivals unless a suitable patent constituting a new technology is made available as an 

alternative to the standard, in which case the standard containing the SEPs may be 

rendered obsolete.    

The opinion also directs the steps that must be taken by the parties with respect to 

the licensing of a patent encumbered by a FRAND commitment. The duty is first 

set upon the SEP proprietor to make a written offer to any alleged infringer on 

clear terms especially with a proposed royalty are for the licensing of the SEPs and 

how this amount is computed. Further, the offer must also include all the terms 

commonly included in a licence as per the industry in question. Therefore, an offer 

in principle is not sufficient for the SEP proprietor   

If the SEP proprietor can satisfy this initial step, the onus then shifts to the alleged 

infringer to prove that he or she is a ‘willing licensee’ by either providing a 

considered response to the proposed licensing terms by the SEP proprietor. If the 

alleged infringer rejects the offer, detailed reasons must be provided and a 

reasonable counter-offer presented. Interestingly, the Advocate General held that at 
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this stage of possible disagreement over the FRAND rate, the alleged infringer may 

apply to the court or arbitration tribunal to help determine a FRAND rate.  

Nevertheless, if this step is opted for, then the SEP proprietor may demand that 

alleged infringer provide either a bank guarantee for the payment of royalties or to 

deposit a provisional amount of money to the court or arbitration tribunal with 

respect to the past and future use of the patents. This is to ascertain the genuine 

intentions of the alleged infringer and ensure that infringers do not conveniently 

abuse the court process for the purposes of delaying time at the expense of SEP 

proprietors.     

In particular, the Advocate General reminded prospective licensees not to fall short 

of their commitment to take a license. In other words, they must demonstrate that 

they are objectively ready and willing to negotiate a licence. If their actions prove 

to be deliberately tactical and dilatory, the antitrust defence in Article 102 cannot 

be relied upon in opposing the application for an injunction by SEP proprietors. At 

the same time, prospective licensees are at liberty to challenge the validity of the 

SEPs or to dispute the royalty rates for the licensing of the patents proposed by the 

SEP proprietors. Such actions will not fault prospective licensees and prevent them 

from relying on the antitrust defence in Article 102 TFEU.   

In respect of these working guidelines for a negotiation of a license on FRAND 

terms, the opinion excels by achieving a fair balance between the rights of the SEP 

proprietors and the prospective licensees. Whilst SEP proprietors are not precluded 

from obtaining injunctive relief with respect to their patents and infringers are not 

at liberty to ignore the rights of the SEP proprietors under the guise of a FRAND 

licensing commitment, there is a clear duty on the part of the SEP proprietors to 

take specific steps to offer their patents on FRAND terms and to stipulate as clearly 

as possible the proposed royalty rate. This requirement to put a specific amount on 

the table is seen to be a positive step forward in resolving many disputes.  

The opinion is also pragmatic and makes good commercial sense as it addresses the 

complaints of the parties on both sides. In practice, SEP proprietors have often 

alleged that the law and infringers do not respect their patents and the heavy 

investment they make towards the creation of new technologies. As a result, this 

deters them from investing further into new research of technologies. In response, 

alleged infringers of SEPs have argued that SEP proprietors are keen to exploit 

their patents and extract exorbitant royalties from them in an unfair manner. If the 

Advocate General’s opinion is adopted by the Court and given legal effect
144

, this 

will help reduce the amount of disputes between the parties and help them focus 
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instead on the issue of what constitutes a FRAND rate. In this respect, amidst the 

bristling of legal technique in the Advocate General’s opinion where the EU’s 

much vaunted antitrust laws are employed to blend with practical commercial 

reality, one can appreciate the true value of his opinion in its ability to offer a 

viable solution in the form of negotiating steps that the parties are expected to 

undertake as compared to the half-hearted and diverging approaches of past 

national court decisions. This helps to strengthen a move towards antitrust 

paternalism in regulating the disputes by parties vis-à-vis SEPs encumbered by 

FRAND licencing commitments.   

It is also noteworthy that the guidelines set out by the Advocate General raises the 

bar significantly higher in obtaining injunctive relief than what the German Federal 

Court previously held in their celebrated Orange Book decision. The existing 

framework for an antitrust defence to operate based on Article 102 TFEU is 

currently set out in the Orange Book principles which favour SEP proprietors 

whereby it is relatively easier to obtain injunctive relief against any patent 

infringement. In this respect, one can appreciate the Advocate General’s 

disapproval of the Orange Book principles in regulating FRAND licensing disputes 

moving forward. Instead, the Advocate General endorses the Commission’s 

notional ‘willing licensee’ test that was adopted in the Samsung decision and 

refined its boundaries for future use.   

On a final point of deliberation, in the likely event that the Advocate General’s 

opinion is given legal effect by the Court of Justice, its allowance for alleged 

infringers to refer determination of a FRAND rate to the court and arbitration 

tribunal shifts the paradigm for future disputes to centre upon. In this respect, a 

Judge Robart-style judgment from the EU courts is bound to occur as the 

smartphone wars develops to a new dimension.    

V. Analysis  

Whilst the future is not ours to see, it would be interesting to note the potential 

benefits of applying Article 102 TFEU as an antitrust solution to the smartphone 

wars. Firstly, this will give the Court of Justice the opportunity to clarify the 

existing principles in its refusal to supply case laws post-Microsoft. Secondly, the 

inconsistencies between the Orange Book principles and the Commission’s 

proposed ‘willing licensee’ test can also be reconciled. If the Orange Book 

principles are subsumed within existing EU antitrust jurisprudence, this will also 

discourage forum shopping of patent claims being brought by SEP holders in 

Germany. In this regard, a test case setting out the precise circumstances when the 

antirust defence in Article 102 TFEU can be employed is sorely needed to prevent 

forum shopping by SEP holders in Germany. A single unified test will also serve to 

harmonise the application of competition law across all European jurisdictions.  
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Thirdly, it would be a fitting solution to the smartphone wars where the failure to 

contractually ascertain a precise FRAND rate and the unwillingness of judges to set 

out legal principles to determine its assessment on a given set of facts have allowed 

the vexatious patent infringement claims in the smartphone wars to rage on without 

end. Therefore, it is argued that the contractual solution in the form of a FRAND 

term is flawed and suffers from an inherent shortcoming in balancing out the 

dangers of abuse of the standardisation process that threatens the integrity of a 

system that has inarguably produced many practical benefits to the technology 

industry. An antitrust solution is thus justified because it can produce a firm 

judicial solution that will penalise SEP holders if there is a genuine case of a 

refusal to licence. This can be proven in practice through clear guidelines 

expounded by the Court. This would necessarily mean that the Court strongly 

advocate the use Article 102 TFEU as a possible sanction.   

This would have a profound effect in practice because the potential for antitrust 

scrutiny can serve as a powerful deterrent to prevent further abuses of the patent 

system. This would force the parties to negotiate their licensing agreements more 

carefully. Both parties will also be pressured to achieve a workable solution in an 

amicable manner without abusing the court process. This is reinforced by the fact 

that the parties to the claims are major players in the technology markets, being 

global firms that possess substantial bargaining strength. Therefore, a robust 

solution through competition law risks no chances of there being any unfairness or 

any party being unduly disadvantaged. 

Previously, in the interim period pending final judgment, an alleged infringer can 

continue the manufacture the end products and sell them by using the SEPs without 

the grant of an interim injunction by the court due to the antirust defence being 

raised. This has caused many innovators in the industry to cry foul over this alleged 

injustice to their commercial interests. However, once the Court expound a legal 

test to determine who is a willing licensee and what steps must a prospective 

licensee take to demonstrate genuineness in negotiating a licence on FRAND 

terms, the villainy of both parties will be resolved as the scope for abuse is 

reduced.
145

 The SEP holder can no longer refuse to accept reasonable royalty 

payments for its patents. The alleged infringer must also now pay royalties for the 

use of the patents and can no longer raise an antitrust defence in a malicious bid to 

prolong the litigation, in the hope that the patent holder will exhaust itself out of 

the patent infringement claim. As such, antitrust paternalism employed in the 

smartphone wars will serve to discipline all players in the industry to ensure that 
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they responsibly negotiate the terms of the royalty rates of the SEPs in a diligent 

manner without leaving it to chance.  

An antitrust solution is also preferred to the sole reliance of a judicial 

determination of FRAND since it avoids the sheer complexity of a tedious factual 

determination process that wastes the court’s time and resources. Although 

American judges have demonstrated that a judicial determination of FRAND is 

possible, the exercise involves endless cross-examination of economists and 

bundles of economic evidence presented to the judge. This arguably consumes 

much time and money. As such, it is preferable if the parties themselves can agree 

contractually to a royalty rate.  

The potential for antitrust scrutiny also shifts the burden to dominant patentees and 

vest a special responsibility on them to be more amicable and realistic in the 

negotiations for royalties. On the flipside, the dangers of whittling down innovation 

is very real as innovators may be less inclined to invest funds to develop new 

technologies considering the compulsory legal obligation to license and their lack 

of bargaining strength in demanding royalties. However, it is argued that this 

danger is being cushioned in the context of standardization in view of the greater 

value that created standards confer on individual patents as opposed to stand-alone 

free patents which are collected in a pool or intellectual property rights that are 

being developed solely from an undertaking’s own resources such as Microsoft’s 

interoperable information.  

In light of this, it is argued that the criticisms against antitrust intervention in 

Microsoft should not apply in the context of standardisation because of the marked 

difference in the factual scenarios in Microsoft and SEPs, especially the unique 

features of the standardisation process. Unlike the interoperability information in 

Microsoft where it is the sole investment of resources by Microsoft without 

external aid from third parties that produced the essential input, the same cannot be 

said of SEPs. In the latter case, it is the process of creating a standard itself that has 

contributed significantly to the value of the patent in the first place, thereby 

transforming it into a standard essential patent. Without standardisation, the SEPs 

would not have enjoyed the same value as it commands. Hence, the strength of the 

incentives to innovate argument that slammed the Microsoft decision is lacking.   

Further, the case for antitrust paternalism is fortified when the SEP holder has 

given a prior contractual commitment to license its patents on FRAND terms once 

the standard is created.
 146

 If this contractual obligation is then being reneged where 

there is a licensee willing to negotiate such terms, there is no moral credibility for 
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the SEP holder to argue innovation as a reason to resist the application of antitrust 

sanctions. Therefore, antirust paternalism in forcing compulsory access to the SEPs 

is justified in this context. The only issue in doctrinal terms is whether the tweaked 

criteria in Microsoft should apply in determining this antitrust intervention or 

whether the Orange Book/willing licensee test should apply instead. 

In the final analysis, standardisation in the smartphone wars presents a unique 

factual context within the existing EU’s refusal to supply jurisprudence. This is 

because it involves the element of follow-on innovation in high technology markets 

that makes the cross-licensing of patents an extremely crucial to future innovation. 

Further, SEPs are indispensable patents owing to the process of standardisation 

itself.
147

 As such, this requires the formulation of a bespoke test. In the interests of 

doctrinal consistency in the case laws, this paper argues that the Court of Justice 

now possesses the opportunity in Huawei to reconcile the existing principles in its 

refusal to supply jurisprudence and introduce certainty in the law. This concerns 

the traditional exceptionality test that has been refined in Magill/IMS Health and a 

much-criticised variation in Microsoft. In the context of infringement of SEPs 

where an injunction is being sought, since the Orange Book test is not 

fundamentally distinct from the Commission’s proposed ‘willing licensee’ test, the 

Court of Justice can introduce a new limb in its jurisprudence of Article 102 by 

refining and adopting the principles collectively.  

VI. Conclusion 

The common objectives of patent law and competition law aim to foster long-term 

innovation in the industry and produce efficiencies that ensure consumer welfare. 

However, potential conflict can arise when the exercise of temporary monopoly 

conferred by patent law is abused. In high technology markets that is characterised 

by the element of follow-on innovation, the potential for abuse is significant when 

patentees withhold the licensing of their patents to extract excessive royalties. This 

produces the vicious patent hold-up effects. Although the industry practice of 

standardisation has managed to minimise the problems of royalty-stacking and 

patent hold-up by creating smooth interfaces for complementary technologies, 

industry players have long foreseen the dangers of the hold-up problem recurring 

when patentees misbehave with their monopoly post-standardisation. 
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Consequently, the FRAND licensing commitment was conceived as a contractual 

solution to the antitrust abuses that may arise. However, the imprecise definition of 

FRAND has given rise to the smartphone wars whereby injunctions were sought in 

repeated patent infringement claims, thereby producing the debilitating hold-up 

effects once again. As this threatens to impede innovation, a legal framework for 

antitrust paternalism is justifiably needed to regulate patent hold-up in the industry.  

The Commission has since threw down the gauntlet on the Court of Justice by 

repeatedly pushing for stronger antitrust sanctions in its decisions to counter the 

injunctions sought by SEP holders who are bound by FRAND licensing 

commitments. The firm move by the Commission is also equipped with a crude 

legal test based on the concept of a willing licensee. This demonstrates the 

Commission’s willingness to pursue and punish unscrupulous SEP holders who 

abuse their dominant position, with a stern warning issued to Motorola Mobility in 

its recent decision not to seek for an injunction for its SEPs and by accepting 

binding commitments from Samsung to negotiate a license with Apple Inc. 

As the current legal position stands, the Commission and the courts are not in 

favour of granting injunctions to SEPs that are encumbered by a FRAND licensing 

commitment. Provided there is a willing licensee, the SEP holder is precluded from 

applying for injunctive relief and this will influence the SEP holder to negotiate a 

FRAND royalty rate amicably. Nonetheless, although antitrust paternalism is the 

best way forward in resolving the impasse in the smartphone wars, in light of the 

inherent shortcomings of the FRAND licensing commitment, a clear legal test is 

needed to direct a surgical antirust response to the hold-up problems. Further, in 

light of the current uncertainties in the refusal to supply jurisprudence since its 

heavily criticised Microsoft decision, the time has come for the Court to clarify the 

principles and achieve doctrinal consistency in the case laws. 

Interestingly, the Huawei preliminary reference represents the first occasion for the 

Court of Justice to address the application of Article 102 TFEU and the refusal to 

supply principles in the context of patent licensing and standardisation in the 

smartphone wars. This promises to be an interesting sequel to Microsoft in light of 

innovation in high technology markets.  

   



Global Antitrust Review 2014  53 

 

 

 

The Real Shortcoming of the UK Cartel Offence: 

A Lack of Public and Political Support 

ELÉONORE MAY MICHELS* 

 

The UK introduced a cartel offence to strengthen deterrence of the cartel 

prohibition and to send a message that cartel participation is morally wrong. 

However, due to a lack of public and political support, the offence did not achieve 

the desired deterrent effect. The original cartel offence failed to recognise that 

there is not yet a common belief that cartel participation is wrong. While the 2013 

amendments removed the dishonesty requirement in an attempt to facilitate 

prosecution, the defences that were put into place are so easily met that liability 

can easily be avoided. The defences portray a continued lack of political support. 

The harm and moral wrongfulness of cartels should be emphasised to strengthen 

public and political support. 

 

I. Introduction 

This article argues that the criminalisation of competition law in the United 

Kingdom (UK) has failed due to a lack of public and political support. The fines 

imposed under the civil administrative system are inadequate to effectively 

dissuade companies from colluding with their competitors. The manipulation of the 

London Interbank Offered Rate (LIBOR) by UK and international banks
1
 and the 

signs of potential collusion between the big six energy providers in the UK
2
 

suggest that for companies in two of the largest sectors of the UK economy, the 

risk of enforcement is outweighed by the expected benefits of collusion.  
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Criminal sanctions for individuals who engage in the making and carrying out of 

cartel agreements can greatly add to deterrence by way of introducing a risk that 

companies cannot financially compensate for.
3
 Furthermore, by emphasising the 

moral wrongfulness of the behaviour, criminal sanctions can ensure greater 

compliance with the prohibition against engaging in cartel. If the harm and moral 

wrongfulness of the cartel conduct would more widely be understood, more people 

may refrain from participating in cartels, because (i) they do not want to break a 

moral norm, or (ii) they fear social condemnation and alienation resulting from 

breaking a moral norm
4
, or because (iii) individuals estimate the risk of detection 

and prosecution to be higher when they agree with a law and its application to 

them.
5
 The UK government introduced a cartel offence in 2002 to strengthen 

deterrence 
6
 and to send out a moral message that cartel participation is wrong.

7
  

However, the deterrent effect of the cartel offence is undermined if there is no 

public and political support for the offence. This article begins with analysing why 

sanctions should be introduced for individuals and argues for morality to play a 

central role in justifying those sanctions. In the second part the article critically 

evaluates why the original cartel offence that introduced in 2002 had failed in 

practice. The third part is devoted to portraying the fact that the underlying 

problems of the cartel offence are a lack of public and political support for the 

offence. In this regard, the article describes how the recent amendments to the 

cartel offence are the epitome of a lack of political support. The article stresses the 

need for an agreement with the law governing cartel offence, drawing lessons from 

a comparison to the insider dealing offence. It suggests that support can be 

strengthened by emphasising the harm and moral wrongfulness of cartel conduct.  

II. Justifying sanctions for individuals 

1. The reasons why sanctions for individuals should be introduced 

a) The inadequacy of corporate fines 
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Cartel agreements between undertakings, including price-fixing, output restrictions, 

market sharing and bid-rigging agreements, are prohibited at EU level by Article 

101 Treaty on the Functioning of the European Union (TFEU) and at national level 

by the Chapter I prohibition of the Competition Act 1998 (the Act), unless the 

agreement is exempted by Article 101(3) TFEU or section 9 of the Act. Exemption 

is highly unlikely for hard-core cartel agreements. A fine is imposed if an 

undertaking is found to have breached the prohibition. The fine is meant to deter 

and to punish.
8
 It punishes the undertaking for violating the competition rules, aims 

to recoup the unlawful gain that it made from its violation, and seeks to send out a 

moral message that the behaviour is wrongful.
9
 The deterrence function is both 

individualistic and general. The prior form seeks to prevent recidivism, while the 

latter aims to discourage other undertakings from infringing the competition rules 

by creating a credible threat of penalties.
10

  

The general deterrence theory presupposes that undertakings are rational economic 

actors seeking to maximise their welfare,
11

 who weigh the costs and benefits of a 

particular act in order to decide whether or not to engage in it. Accordingly, a 

calculating undertaking considering cartelisation can be deterred from breaching 

the prohibition, if the expected fine, taking into consideration the probability of 

detection and enforcement, exceeds the expected gain.
12

 For fines to have a general 

deterrent effect, they should therefore be set at the level of the expected gain 

multiplied by the inverse of the probability of detection and enforcement.
13

 Where 

the expected fine outweighs the expected benefits, companies will have a greater 

incentive to implement effective compliance programmes.
14

 The idea is that any 

failure to do so would be met with be met with shareholder outrage and a demand 

for new management.
15

 

However, corporate fines are at present not sufficiently deterrent. As the 

probability of detecting a cartel is relatively low, approximately 16%,
16

 cartel fines 
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would have to be very high to have an effective general deterrent effect. Wils has 

estimated that fines would need to be set at 150% of the undertaking’s annual 

turnover in the cartelised good.
17

 Similarly, the White Paper that preceded the 

introduction of the UK cartel offence found that fines would have to be increased 

by a factor of six to ten to be truly deterrent
18

. They may need to be even higher 

due to ‘optimism bias’, as Weinstein found that people generally tend to be over-

optimistic in assessing their personal risks.
19

 Such high sanctions are unlikely to be 

imposed, as they would in most cases exceed a company’s ability to pay and force 

them into liquidation. This would cause many undesirable side effects including 

job losses, devaluation of securities for creditors,
20

 and competition in the market 

would ironically be reduced rather than improved with the exit of the company. 

Fines are therefore currently capped at 10% of the turnover of the undertaking at 

national
21

 and EU level.
22

  However, at this lower level corporate fines are not 

effectively deterrent and fail to create adequate incentives for companies to ensure 

that their employees respect the competition rules.  

Nor are the fines sufficiently punitive. From a punitive perspective the fine is 

meant to send a strong message that cartel conduct is wrongful and will not be 

tolerated. However, if the current fining level is too low, so that the expected fine 

does not outweigh the expected benefit, the sanction may be regarded as a tax as 

opposed to a punishment. Consequently, rather that signalling that cartel conduct is 

unacceptable; it implies that the conduct is permitted provided that the tax for it is 

paid.
23

 There is, therefore a broad consensus that corporate fines alone are not 

enough to deter cartel conduct.
24

  

b) Prison sentences for individuals will add to deterrence 

Sanctions for individuals should be introduced to strengthen deterrence
25

 and 

punishment. Such sanctions should not be limited to fines, as these are easily 
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absorbed by the firm,
26

 particularly where corporate fines are below the optimal 

level, as undertakings will have an incentive to participate in the cartel and 

reimburse any employee’s cartel fine.
27

 Preventing undertakings from refunding 

their employees is difficult, since such laws can be circumvented by either ex ante 

giving the employee a payment for the risk of a fine, or by ex post compensation 

through wage increases,
28

 bonuses or promotions. Furthermore, as with fines for 

undertakings, fines for individuals risk being regarded as a tax, which would 

weaken the moral message of the sanction and thereby reduce its deterrent effect. 

Instead, non-indemnifiable sanctions for individual cartelists are needed to 

supplement corporate fines.  

Prison sentences significantly increase general deterrence, as to ‘the businessman 

… prison is inferno’,
29

 so that the introduction of a non-monetary cost into the 

equation 
30

 breaks down the ‘conventional risk-award analysis’.
31

 They also carry a 

unique stigma, because the embarrassment of a prison term is much greater than a 

fine.
32

 This is reinforced by the fact that prison sentences are also more 

newsworthy than fines.
33

 The fear of criminal conviction and the possibility of 

incarceration should deter individuals from participating in cartel activity, or if they 

are directed by their managers, they should have a greater incentive to inform the 

competition authorities.
34

 Anecdotal evidence supports the proposition that the fear 

of imprisonment adds to deterrence. Evidence collected in the Lysine cartel 

portrays that meetings were purposefully organised outside of the United States in 

an attempt to avoid the criminal sanctions of the US Department of Justice (DOJ).
35

 

Companies engaged in international cartel also often first apply for leniency in the 

United States.
36

 In the UK, an Office of Fair Trading (OFT) survey found that 
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companies and lawyers regard criminal sanctions to be the most important sanction 

in achieving deterrence of competition violations.
37

  

c) Individual responsibility 

Criminal sanctions should not be regarded as merely a means of improving 

deterrence. They are appropriate in their own right, as they address the 

responsibility of the individual employee in setting up and maintaining the cartel, a 

factor that corporate fines are not directly concerned with. After all, ‘individuals, 

not corporations, meet in hotel rooms to fix prices … and criminal antitrust 

enforcement needs to personalise the crime to effectively deter future price 

fixing’.
38

 

It is far more effective to discipline employees with criminal sanctions than leaving 

this to undertakings themselves. Companies can essentially only discipline their 

employees with a demotion or a dismissal. This is, however, not a very effective 

deterrent for employees who engage in price-fixing to deal with the pressures of 

their work, for instance as a means to meet profit goals, as they also risk demotion 

or dismissal for poor performance.
39

 Moreover, they may even regard the risk of 

dismissal for poor performance to be greater than the chance of the adverse 

consequences of their secret cartel being exposed. For instance, when General 

Electric was involved in price-fixing in the 1950s, its executives were under 

significant pressure to reach financial goals and could expect to be fired for a 

failure to meet them. This motivated them to collude with their competitors.
40

 A 

price-fixing executive may also be aware that it will take several years for the 

cartel to be exposed and prosecuted, by which time he may have already left.
41

 

Firms may even decide against disciplining employees found to have been engaged 

in cartel agreements, as it may be ‘disruptive, embarrassing for those exercising 

managerial control, [and encourage] whistleblowers’.
42

 In the Virgin/BA passenger 

fuel surcharges case, Virgin’s board decided against firing its most senior director 
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engaged in the collusion and publicly declared their full support for him.
43

 BA not 

only retained an executive involved in the infringement, but even promoted him to 

the board of directors.
44

 

Distinct sanctions for individuals are also more adept at addressing and deterring 

principal agent problems. A principal agent problem arises in the cartel context, 

where an undertaking has not encouraged its employees to engage in anti-

competitive conduct, or may even have discouraged them through compliance 

programmes, yet a rogue manager nevertheless does collude with its competitors 

on his own initiative. In these circumstances a fine should still be imposed on the 

undertaking in order to create strong incentives for the company to invest in 

ensuring that its personnel complies with the competition rules.
45, 46

 Yet, a sanction 

for the individual cartelist would more effectively addresses the employee’s 

personal responsibility and creates a greater deterrence for others who may 

consider fixing prices on their own accord.  

2. Morality cannot be excluded from the cartel criminalisation debate 

Proponents of cartel criminalisation have mainly focused on the use of criminal 

sanctions for individuals to increase deterrence. The general deterrence theory has 

a consequentialist forward-looking view and focuses on punishing the infringer to 

deter others from breaching the rules. Fittingly, cartel conduct has often been 

described as mala prohibitum as opposed to mala in se.
47

 Many authors therefore 

do not look back at what is morally wrong about the cartel conduct itself. Andreas 

Stephan, for example, regards the societal harm inflicted by cartels to be so vast 

that the use of criminal sanctions is justified to deter future harm. He thus asserts 

that ‘criminal cartel offences should simply be accepted as a necessary tool with 

which to punish, and more importantly, deter harmful cartel conduct’.
48
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The deterrent function of criminal sanctions for individual cartelists is indeed 

essential. However, as imprisonment necessarily curtails an individual’s freedom, 

an essential human right,
49

 I believe that a cartel offence should contain a backward 

looking element that addresses the moral wrongfulness of cartel behaviour in order 

to justify its intrusion of this fundamental right. Such an approach would respect 

the individual’s autonomy and their separateness of person. Cartel criminalisation 

should adopt a hybrid approach between deterrence and retribution. ‘Deterrence 

may be the reason that we seek to argue for the existence of a criminal offence, but 

other retributive justifications may also be important to justify why a particular 

individual is being held accountable, and explain the severity of the punishment’.
50

 

Moral opprobrium is also the foundational element of the criminal law, its 

distinguishing factor, and can justify a restriction of a person’s freedom.
51

 The 

creation of criminal offences that fail to identify the grounds for its condemnation 

risks trivialising criminal sanctions and ultimately their deterrent effect.
52

 ‘When 

the criminal law is overused it will lose its distinctive stigma’.
53

 

Besides, by emphasizing the moral harm of cartel behaviour public support for 

criminal sanctions may be strengthened.
54

 A survey conducted in the UK in 2007 

found that only one in ten supported incarceration,
55

 although 63% did consider the 

conduct to be dishonest.
56

 Strengthening agreement with the law by exposing the 

wrongfulness of cartel conduct and the great social and economic harm that is 

inflicted is likely to reduce the number of infringements. Internalisation of the 

norm would increase compliance. Yet, greater agreement with a criminal cartel 

offence may also indirectly increase deterrence, as Individual cartelists tend to 

predict the risk of detection and enforcement to be greater if they believed the law 

and its application to their conduct to be just.
57
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a) The moral wrongfulness of cartel conduct 

The economic harm inflicted by cartels is essentially two-fold. Cartel agreements 

are set up to raise prices to a supra-competitive level to increase profits. The extra 

margin of profit that is made by raising the price above the normal competitive 

price is known as an overcharge. This uncompetitive wealth transfer from 

consumers to the cartelist is the first type of harm caused by a cartel. The second 

form of harm relates to the reduction in quantity resulting from the price increase. 

It thus refers to the units that consumers would have bought at the competitive 

price but are no longer consuming at the supra-competitive price. This loss of 

consumer satisfaction is described as a deadweight loss.
58

  As colluding firms no 

longer compete with each other for customers, a loss of innovation and research 

and development is also often associated with cartels.  

The harmful consequences of profit cartels are thus clear. However, ‘what makes 

an act morally wrongful is some intrinsic violation of a freestanding moral rule or 

duty, rather than the act’s consequences’.
59

 Public recognition of cartel behaviour 

as morally wrong in itself is still remarkably low in the UK. Wrongfulness of the 

conduct should, therefore, not merely be explained as setting up and/or maintaining 

a cartel. For ‘it is not possible for the law to begin with a forward-looking offence 

in order to enhance enforcement and, without more, expect it to be successful in 

sending backward-looking signals of moral censure. The law cannot pull itself up 

by its bootstraps in this way’.
60

 Instead, its wrongfulness should be explicated as 

breaching a well-established moral norm. Cartel conduct could be regarded as 

breaching the moral norms against stealing, deceiving, cheating or subverting the 

competitive process. 

b) Stealing  

Cartel conduct may be conceptualised as a form of stealing. Indeed, Joel Klein 

regards collusion as ‘theft by well-dressed thieves’.
61

 Stealing is defined by Stuart 

Green as ‘an intentional and fundamental violation of another’s rights of ownership 
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in something that is capable of being bought or sold’.
62

  Firstly, what is stolen from 

the consumer is the overcharge.
63

 Due to the higher price, consumers have less 

money to spend on other goods or services, so that the overcharge can be 

represented as something that is capable of being bought or sold.
64

 Secondly, to 

meet the definition, the cartel victims must have a right to the overcharge. Some 

would argue that, provided it was a lawful transaction, the consumer lost his 

ownership right to the overcharge when he voluntarily paid the supra-competitive 

rather than the competitive price. However, if the cartel victim’s right to the 

overcharge is recognised in private damages cases, then there is no reason why it 

should not be recognised here as well. Thirdly, the violation of the victim’s right 

must be fundamental. Once the overcharge is transferred to the cartelists, the cartel 

victim is unable to exercise his rights in the overcharge, so that the violation of his 

right would be fundamental.
65

 Lastly, the violation needs to be intentional. A direct 

intention is found in criminal law where the actor aims to bring about the result or 

believes that he can attain a goal by bringing about the result.
66

 Executives may 

engage in cartels for different reasons. Some may simply fix prices to raise profits. 

They simply intend to obtain the overcharge, so that they would fit the former type 

of intention. Others may participate to achieve some other objective, such as 

preventing lay-offs, ensuring a promotion or to reconcile with their competitors 

after a damaging price war.
67

 These price-fixers would then have the latter form of 

intention. 

c) Deceiving 

Cartel conduct could also be regarded as a deception. A deception essentially 

involves that ‘a message is communicated, with an intention to cause a person to 

believe something that is untrue and a person is thereby caused to believe 

something that is not true’.
68

  While cartelists usually do not expressly state that 

their prices are competitive when they are not, such a message may be implicit in 

their conduct. If consumers assume that goods or services are competitively priced 

in the market, then the cartelists by offering their goods or services on the market 

and by keeping their price-fixing agreement a secret, may implicitly signal to 
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consumers that their prices are competitive when they in fact are not.
69

 To date no 

empirical evidence exists that proves that consumers indeed presume that goods or 

services are competitively prices. Yet, such assumptions may well prevail, as a 

public survey found that 63% of the UK public regarded price-fixing as 

dishonest.
70

 Such an assumption could also be regarded as a ‘manifestation of the 

presumption of innocence’.
71

 Lastly, the intention to mislead can be grounded on 

the price-fixers’ efforts to conceal their agreement.
72

 

d) Cheating 

Alternatively, it could violate the moral norm against cheating. Cheating 

encompasses the situation where a person, X, intentionally ‘seeks an [unfair] 

advantage by violating a rule that Y is believed to be obeying’.
73

 The rule violated 

by a cartel agreement is the Article 101 TFEU or Chapter I prohibition. To further 

meet the definition, the conduct must have sought to attain an advantage over 

another person or group. There are three potential victims of the price-fixer’s 

cheating: his competitors, his customers and the final consumers of the cartelised 

goods or services.  

Adhering to the cartel prohibition involves a certain self-restraint on an 

undertaking, a restraint not to collude with competitors.  By foregoing that self-

restraint the price-fixer obtains an advantage over those competitors that do adhere 

to the prohibition. The unfair gain is the ‘[indulgence] in one’s will]’.
74

 However, 

this unfair advantage only arises where X’s competitors do follow the competition 

rules. Yet, for X to be able to profitably raise his prices, his competitors also need 

to participate in the agreement. 

Instead, the cartelist could be obtaining an advantage over his customers in a 

downstream market. Provided, that his downstream customer has not cartelised 

their own market, the customer would be adhering to the self-restraint of the 

prohibition that the cartelists does not, which would be the unfair advantage that 

the cartelist, X, seeks to obtain over its customer, Y.   

Lastly, the cartelist may also be regarded as obtaining an advantage over its final 

consumer. Unlike the previous situation where the cartelist and its downstream 

customer are both meant to adhere to the same rule, in this situation the consumer 
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is not subject to exactly the same rule. Instead, there may be ‘a breach of one in a 

set of different rules in the market place; the quid pro quo for expecting adherence 

to the rule of prohibiting cartel activity by the potential cartelist is the consumer’s 

adherence to a different market-based rule, which she is capable of breaching (such 

as not submitting a vexatious complaint to the antitrust authorities)’.
75

  

Alternatively, the cartelist may be regarded as cheating himself. The cartelist 

would then be breaking the cartel prohibition, to gain an unfair advantage over 

himself.
76

 The advantage that the cartelist gains is the extra profit margin that he 

makes when he colludes, as opposed to the lower profits from competitive prices.  

e) Subverting the competitive process 

Quite similarly, MacCulloch regards the wrongfulness to be the subversion of the 

competitive process. She argues that ‘cartel behaviour is wrong in that the act of 

making or implementing a cartel arrangement denies the marketplace of the 

legitimate expectation of a competitive process’.
77

The cartelist thus subverts the 

competitive system. This again assumes that society legitimately expects markets 

to be competitive. Arguably, the UK free economy, as Western economies more 

generally, is indeed based on an expectation of competition. 

Overall conceptualising cartel conduct as breaching the norms against cheating and 

subverting the competitive process fit best in the competition law architecture, with 

its focus on ‘normal competition’
78

 or ‘competition on the merits’.
79

 

f) A spiral of delinquency  

The infringers’ efforts to conceal their conduct, in full awareness of its illegality 

further increases the moral wrongfulness. A ‘spiral of delinquency’
80

 ensues, in 

which the already wrongful behaviour is aggravated ‘by their determination to defy 

the prohibition and take steps to avoid detection’.
81

 

III. The failure of the cartel offence in practice 
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1. The background to the introduction of the cartel offence 

Prior to the introduction of the cartel offence, two cases that had attempted to try 

price-fixers under the common law were unsuccessful. Firstly, in Norris v US 
82

 the 

US authorities had requested the UK to extradite Ian Norris, a former chief 

executive of a company engaged in a cartel, to the US, where he faced charges for 

price-fixing. To be extradited the offence with which Norris was charged in the US 

had to also qualify as a criminal offence under English law. While the lower courts 

were willing to view the defendant’s endeavours to conceal the cartel as dishonest 

and the price-fixing agreement as a common law conspiracy to defraud
83

, the 

House of Lords rejected this view. The House of Lords did not consider secret 

price-fixing to be criminal under common law, without any aggravating 

circumstances, such as fraud, violence or intimidation.
84

 The Court referred as far 

back as the case Mogul Steamship
85

 of 1892 to strengthen this point.
86

 Similarly, in 

R v Goldschield Group plc and others
87

 the court held that price-fixing was not 

dishonest in itself and not an adequate ground for a conspiracy to defraud, yet it 

could be part of a broader conspiracy.
88

 

Following the failures under the common law, the Hammond-Penrose Report,
89

 a 

White Paper,
90

 and political pressure from the US DOJ,
91

 the UK government 

introduced a cartel offence by the Enterprise Act 2002, to supplement and 

strengthen the system of administrative fines for undertakings already in place.
92

 

The main rational was to strengthen deterrence.
93

 The introduction of the cartel 

offence marked a shift from a previous European style to a more distinctly 

American approach.   

2. Criminalisation at national level within the wider EU enforcement 

architecture 
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At the time of drafting the offence the relationship between national enforcement 

and the EC competition regime was in flux. There was significant uncertainty of 

how the European Commission’s modernisation programme would reshape the 

EC’s enforcement regime.
94

 The OFT had carefully consulted the European 

Commission in order to ensure that the UK offence would fit properly in the EC 

enforcement architecture.
95

 Yet, the drafters deliberately distanced the offence from 

Article 81 EC, now Article 101 TFEU, and the Chapter I prohibition of the 

Competition Act 1998.
96

 

The modernisation regime, introduced Regulation No 1/2003,
97

 which clarified that 

Member States are permitted to provide for criminal enforcement of Article 101 

and 102 TFEU and their equivalents in national law. Article 5 holds that ‘the 

competition authorities of the Member States shall have the power to apply Articles 

[101 and 102 TFEU] in individual cases [and] for this purpose, they may take 

decisions imposing fines, period penalty payments, or any other penalty provided 

for in their national law’.
98

 The phrase ‘or any other penalty’ covers imprisonment, 

as envisaged by Article 12(3), which refers to ‘custodial sanctions’.
99

 However, 

Member States cannot criminalise the enforcement of only their national 

competition laws. The principle of equivalence 
100

 requires that enforcement of EU 

law by national competition authorities or national courts must be at least 

equivalent to what is provided for the infringement of national law.
101

  

3. The ‘original’ cartel offence 

When the cartel offence was initially introduced, s. 188 Enterprise Act 2002 held 

that ‘an individual is guilty of an offence if he dishonestly agrees with one or more 

other persons to make or to implement, or to cause to be made or implemented 

arrangements between at least two undertakings that: fix prices, limit or prevent 

supply, limit or prevent production, divide markets or bid-rig’.
102

 The offence thus 

only captures hard-core cartel agreements and pursuant to section 189 only applies 

to horizontal agreements.
103
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Notably the offence does not directly refer to the Article 101 TFEU or the Chapter 

I prohibition. While, this was in part influenced by the uncertainty of the European 

Commission’s modernisation plans, the greatest concern for the drafters were the 

Article 81(3) EC exceptions (now Article 101(3) TFEU) and the individual 

exemptions under s.4 of the Competition Act 1998. There was a concern that a 

direct reference to those provisions may impel defendants to raise arguments about 

the creation of benefits,
104

 which would greatly complicate trials. Such 

complication would be unnecessary, particularly where the conditions for the 

Article 101(3) exception and the individual exemption under the Competition Act 

are unlikely to be met for hard-core cartels under the administrative procedure for 

undertakings. 

To emphasise the seriousness of the offence, the maximum penalty on conviction 

or indictment is five years imprisonment and/or a fine.
105

 On summary conviction, 

the penalty is imprisonment for a term not exceeding six months and/or a fine.
106

 

a) Actus reus 

The actus reus of the offence is committed by an agreement to do one of the 

prohibited activities, so that it is one of preparation and organisation, not of 

materialisation. ‘The agreement is therefore the pivotal element [of the actus reus] 

of the offence’.
107

 The meaning of the term ‘agreement’ in competition law and 

English criminal law can be regarded to be compatible. In competition law the 

notion ‘centres around the existence of a concurrence of wills between at least two 

parties’.
108

 Similarly, in English criminal law, an agreement is seen as a meeting of 

minds.
109

 

 b) Mens rea 

The mens rea of the original offence was dishonesty. The Enterprise Act did not 

provide for a statutory meaning of dishonesty, so that the Ghosh 
110

 notion of 

dishonesty under common law was to apply. The Ghosh test consists of an 

objective and a subjective element. First, the jury must consider whether the 
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defendant was acting dishonestly according to the standard of reasonable and 

honest people. If so, the jury must be convinced that the defendant realised that 

what he was doing was dishonest by those standards.
111

 

The dishonesty element was introduced to exclude benign or pro-competitive 

conduct from the ambit of the offence, and to signal the seriousness and the moral 

wrongfulness of the offence. Hammond-Penrose expressed that the dishonesty 

requirement would ‘signal that the offence is serious and should attract a 

substantial penalty and … it would go a long way to preclude a defence argument 

that the activity being prosecuted is not reprehensible’.
112

 The authors thus 

considered that by sending this message juries would be persuaded to convict and 

judges to impose strict sentences.
113

 Harding and Joshua contend that the drafters 

may have introduced the dishonesty element out of an ‘uneasy awareness that their 

definition of the actus reus was so confusing and elusive that ‘dishonesty’ might 

give the jury something meaty they could get to grips with’.
114

 

4. The original cartel offence can be considered to have been a failure 

To date there has only been one completed successful case under the original cartel 

offence. In this case three directors, Bryan Allison, David Brammar and Peter 

Whittle were prosecuted for their participation in the Marine hoses cartel.
115

 The 

three had been arrested in the US, and in a push for the UK’s first cartel offence 

precedent, the US authorities negotiated a plea bargain with the defendants and the 

OFT. Under the agreement the three would be returned to the UK if they plead 

guilty to the cartel offence.
116

 Accordingly, the three plead guilty in the UK courts. 

Judge Rivlin in the Southwark Crown Court, however, imposed sentences notably 

longer than those negotiated in the US.
117

 On appeal against the length of the 

sentence, the Court of Appeal reduced the terms.
118

 Hallett LJ even indicated that, 

in the absence of the agreement, the court might have reduced the sentences even 

further.
119
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A second success is due to follow soon. On 27 January 2014 the OFT announced 

that it had charged Peter Nigel Snee under the original cartel offence for his 

participation in the galvanised steel tanks cartel.
120

 On 17 June, Mr Snee is reported 

to have pleaded guilty.
121

 The case is likely to be regarded as a great achievement 

for the new Competition and Markets Authority (CMA). However, as this was 

another uncontested trail, its importance should not be overstated.  

Per contra, the first contested trial dramatically failed. Following the exposure that 

BA and Virgin Atlantic had fixed fuel surcharges on transatlantic passenger routes, 

as a result of Virgin’s leniency application, four BA executives were charged with 

the cartel offence.
122

 The case, however, fell apart even before the offence could 

really be tested. The OFT had largely depended on Virgin’s lawyers to gather 

evidence for the case.
123

 While the trial had already started some 70,000 new 

emails in evidence were found, which previously were thought to have been lost. 

The OFT’s critical procedural failures cause the trial to completely collapse.
124

  

The OFT’s fiasco mainly resulted from its inexperience as a criminal prosecutor.
125

 

While, the original cartel offence has had some limited success, its success is solely 

attributable to the guilty pleas. Even though the one and only contested case never 

came to the point where the offence could actually be tried, the collapse of the case 

was so drastic that it harmed the legitimacy of the offence and the OFT as a 

prosecutor and reduced any threat of conviction,
126

 thereby vitiating the deterrent 

effect of the offence and its main reason of existence. The original cartel offence 

can therefore be regarded to have failed in practice.   

5. The problems of the dishonesty requirement 

                                                      
120

 OFT, ‘Press release 2014 – Man faces charge in criminal cartel investigation’ (27 

January 2014) < http://webarchive.nationalarchives.gov.uk 

/20140402142426/http://www.oft.gov.uk/news-and-updates/press/2014/04-14 > Accessed 

10 August 2014. 
121

 Coroline Binham, ‘Former MD pleads guilty in UK industry price-fixing case’ Financial 

Times (17 June 2014) < http://www.ft.com/cms/s/0/ 5c4d05b6-f60f-11e3-a038-

00144feabdc0.html#axzz3BJDlVdVg > Accessed 17 June 2014. 
122

 Julian Joshua, ‘DOA: Can the UK Cartel Offence be Resuscitated?’ in Caron Beaton-

Wells and Ariel Ezrachi (eds) Criminalising Cartels: Critical Studies of an International 

Regulatory Movement (Hart 2011), 140. 
123

 Martin Hickman, ‘BA price-fixing trial collapses after discovery of new evidence’ The 

Independent (11 May 2010) < http://www.independent.co.uk /news/uk/home-news/ba-

pricefixing-trial-collapses-after-discovery-of-new-evidence-1970542.html > Accessed 10 

August 2014. 
124

 Joshua (n 122), 141. 
125

 Andreas Stephan, ‘How dishonesty killed the cartel offence’ [2011] 6 Criminal Law 

Review 446, 456. 
126

 Ibid. 

http://webarchive.nationalarchives.gov.uk/20140402142426/
http://webarchive.nationalarchives.gov.uk/20140402142426/
http://www.ft.com/cms/s/0/
http://www.independent.co.uk/


                   The real shortcoming of the UK cartel offence 70 

Even if the OFT had handled the prosecution of the BA executives more 

effectively, the cartel offence was doomed to fail. The dishonesty requirement was 

inherently flawed. Firstly, the dishonesty requirement was intended to operate as a 

filter, ensuring that only the most serious cartel agreements would be prosecuted. 

However, in competition law the seriousness of an infringement centres on the 

harm that is inflicted, rather than the defendant’s state of mind as under Ghosh, so 

that dishonesty is a completely ineffective filter.
127

  

Secondly, the dishonesty element was included to preclude defence arguments that 

the conduct was not reprehensible. However, rather than avoiding defences, the 

element may invite them. Under the second subjective leg of the Ghosh test, a 

defendant may try to raise a defence that at the time of committing the offence he 

believed he was acting honestly according to the standards of ordinary honest 

people. He may thus try to raise a ‘Robin-Hood defence’,
128

 by arguing for instance 

that in a time of economic downturn he participated in a cartel to avoid layoffs. As 

the judge is barred from directing the jury on what dishonesty means,
129

 the jury 

may be persuaded to find that the second condition was not met.  

Lastly, the dishonesty element was meant to signal the moral wrongfulness of 

cartel behaviour. Yet, in this regard the drafters also critically misunderstood the 

operation of the Ghosh dishonesty test. Rather than developing new community 

norms, the first element of the test seeks to reflect current norms.
130

 As there is no 

clear broad consensus in the UK that cartel conduct is dishonest,
131

 a trial under the 

original offence may even fail at this first step. The drafters thus seemed to have 

fallen foul of the bootstrap problem.  

All considering, the drafters of the original offence seem to have failed to grasp the 

subtle notion of dishonesty in English law and may have been misled by a 

‘deceptively simple name for a complex concept’.
132

  

III. A lack of public and political support 

1. The underlying problem: a lack of public support 
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Although the problems encountered with the dishonesty element implicate that it 

was ill-advised to include the requirement in the offence, the real issue at the heart 

of these complications is a lack of public support for the offence. The lack of 

support in the courts can be seen prior to the introduction of the offence in 

Norris
133

 and Goldschield
134

 in which the House of Lords did not consider cartel 

behaviour to be dishonest of itself. This attitude prevailed post introduction. In 

Whittle
135

 the judges of the Court of Appeal were very benevolent to the 

defendants, depicting them to each be of good character and empathising with their 

loss of livelihoods and the strains on their families.
136

 This was reflected in the 

court’s readiness to reduce their sentences. The public survey conducted in 2007 

confirms that support for the cartel offence is generally lacking under the British 

public, as only a small majority considers cartel conduct to be dishonest and only 

one in ten supported prison sentences.
137

 

2. The 2013 amendments: a lack of political support 

In response to failed BA prosecutions, the Government decided to amend the cartel 

offence
138

 by the Enterprise and Regulatory Reform Act 2013 (the ‘Reform Act’). 

To remedy the issues raised by the dishonesty requirement, the element was 

removed from the offence.
139

 

To counter the wider scope of the new offence, several exclusion and defences 

were introduced. Under the new notification exclusion an individual will not 

commit an offence if it notified its customers of the arrangement prior to them 

agreeing to purchase the goods or service.
140

 The new publication exclusion 

provides that an individual will not commit an offence if relevant information 

about the arrangement is published, in the manner specified by an order by the 

Secretary of State, before the arrangement is implemented.
141

 The Reform Act 

retains the bid-rigging notification exclusion, under which an individual will not 

commit an offence if the person requesting bids is given relevant information about 
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the bid-rigging arrangements before or at the time of making the bid.
142

  For the 

purpose of these exclusions relevant information must include (i) the name of the 

undertakings involved in the agreement, (ii) a description of the nature of the 

agreement, (iii) the goods or services affected by the agreement, and (iv) any other 

information as may be required by the Secretary of State.
143

 Lastly, an individual 

does also not commit an offence where the agreement was made in order to comply 

with a legal requirement.
144

 These exclusions are meant to distinguish between 

hard-core cartel agreements and benign or pro-competitive arrangements. The 

exclusions will operate as a much more effective filter than the previous dishonesty 

requirement, as hard-core cartelists are unlikely to expose their secret agreements 

through publication or notification, as this would invite intervention by the 

competition authorities. These exclusions are a clear improvement to the 

dishonesty requirement and are to be welcomed. 

The reform also introduced three statutory defences. It will be a defence for an 

individual to show that he did not intend that the nature of the arrangement would 

be concealed from (i) his customers before they agreed to purchase the goods or 

services,
145

 or (ii) from the CMA.
146

 It will also be a ‘defence for an individual to 

show that before making the agreement, he took reasonable steps to ensure that the 

nature of the arrangements would be disclosed to a professional legal adviser for 

the purposes of obtaining advice about them before their making or their 

implementation’.
147

 Whilst it is still to be seen how the courts will interpret these 

defences, on a literal interpretation they are deeply concerning. These defences 

merely concern the ‘spiral of delinquency’,
148

 but fail to address the moral 

wrongfulness of cartel behaviour, which goes far beyond the lying and deceiving of 

keeping the cartel agreement a secret, as discussed in Section I.  

At most these circumstances should be mitigating factors that justify a reduction in 

the sentences imposed, but should not exonerate an otherwise guilty cartelist. Of 

the three defences, the legal advise defence is the poorest. Firstly, there is no need 

to actually obtain legal advise. The defence merely requires an individual to take 

reasonable steps to do so, which makes it a very easy defence to meet in practice, 

provided some evidence of an intention to contact a legal advisor can be produced. 

Secondly, the Act fails to specify whether the legal advisor must be an external 

advisor, or can be part of the in-house legal team. The CMA guidance indicates 
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that in their view both are covered.
149

 However, counsel from an in-house team 

should not be accepted, as their advice may not be impartial due to their lack of 

independence.  

It is questionable whether this position can be maintained following Akzo and 

Ackros in which the ECJ held that in-house legal council could not be treated the 

same as external counsel as their status as employees affects their ability to 

exercise professional independence, however this judgment was made in relation to 

legal privilege in Commission investigations.
150

 Thirdly, there is no obligation to 

follow the advice given, and as the legal advisor is presumably under no duty to 

inform the CMA, the harm inflicted by the cartel is not avoided. Lastly, while the 

defence is intended to distinguish between harmful and harmless or pro-

competitive agreements, it in fact distinguishes between individuals who are well 

enough advised by the firm’s in-house legal team to (take reasonable steps to) seek 

legal advise and those who are not so advised. These defences should not have 

been introduced, yet, hopefully the courts’ interpretations will be able to mitigate 

some of the worst concerns. 

Arguably, the ease with which the defences, and particularly the legal advice 

defence, can be met, portray that Parliament did not really intend to strengthen the 

enforcement of the cartel offence. This indicates a continued lack of political 

commitment to the offence. While the new CMA, with its Snee case
151

 and by 

charging another two directors linked to the same cartel,
152

 is sending out a strong 

message that it intends to strictly enforce the cartel offence, any resulting deterrent 

effect from this is greatly undermined by the new defences.   

Instead, a real political commitment to the offence is needed. The newly introduced 

defences should be removed to allow the cartel offence to have a real chance at 

successful prosecution, particularly in contested cases. Only if there is a real 

substantial threat of successful prosecution, will the cartel offence have a 

meaningful deterrent effect.  

3. Why public and political support is needed 
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a) Overview  

Support for the offence is essential for the new cartel offence to succeed. With no 

or little support employees may only follow the competition rules out of obedience 

to the law and fear of prosecution. Greater agreement with the law can actually 

change the business culture. If more business men recognise the harm of cartel 

conduct and its moral wrongfulness, they may be dissuaded from colluding with 

their competitors, as they do not wish to break a moral norm and/or be responsible 

for the harm inflicted. A better understanding of the harm may stop a genuine 

‘Robin-Hood’ cartelists, as he becomes aware that anti-competitive agreements 

overall harm society and the economy more than he previously thought would 

benefit them. Even those directors who despite knowledge of the harm inflicted by 

cartels would still engage in them to further their own or their firm’s interest may 

be dissuaded if there is greater public and political support. Fear of public stigma 

and potential social alienation may dissuade them from engaging in the conduct.
153

 

Yet, internalisation of the norm may also strengthen the deterrent effect of the 

offence. Individuals seem to estimate the risk of detection and enforcement as 

greater when they agree with the law and its application.
154

 ‘A guilty conscience 

magnifies the risk of detection and sanction’.
155

  Robust public support would 

generate greater political backing, which would reduce the effect of lobbying for 

softer competition rules and ensure better enforcement of the offence
156

 by creating 

an enforceable offence and supporting the prosecutor. Ensuring that the offence can 

be successfully prosecuted increases the risk of prosecution and in turn also 

strengthens deterrence. 

b) An illustration of the importance of public and political support: 

Insider dealing 

Much like the cartel offence, the criminal enforcement of the insider dealing 

offence struggled initially. However, following the economic crisis, public and 

political support increased significantly and it was this support that helped the 

Financial Services Authority (FSA) to strengthen its criminal enforcement and to 

ensure a number of successful prosecutions. The experiences of the criminal 

enforcement of this white-collar offence, therefore highlight the importance of 

public and political commitment.  

Under s 52 of the Criminal Justice Act 1993, an individual will commit the offence 

of insider dealing where he has information as in insider and he deals in stocks or 
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shares whose price will be affected by that insider information when it is made 

public. An employee will, for instance, be guilty of insider trading where he knows 

about an imminent takeover that will greatly raise the value of shares, and buys 

shares in the company before this information is made public. In such a case the 

employee would buy shares at a lower price and directly benefit from his inside 

information as soon as the news becomes public and his shares gain in value. 

Similarly, an employee will commit the offence where he knows that the company 

is due to present a profit warning, which will lower the value of shares, and in light 

of this information he sells his shares. More complex conduct is also caught, such 

as ‘pump and dump’ and ‘trash and cash’.
157

 In the former scenario the dealer 

already owns shares in a particular company and releases false positive information 

to inflate share prices and he then sells his shares at a more profitable level. Once it 

becomes apparent that the information was incorrect, share prices will fall again 

and investors who bought shares at the fabricated higher price will have been 

overcharged. Trash and cash, is the exact opposite. In such a transaction, the 

fraudster intends to purchase particular shares, but before buying them he initiates 

rumours that the company is performing poorly, so that share prices fall, and he 

then buys up shares at a lower price level. He will then profit as soon as the market 

recognises that the information was incorrect and prices rise again.
158

 In these cases 

the ‘inside’ information is that the fraudster is aware that the information that 

affects the value of shares is incorrect. 

The insider trading offence and the cartel offence are in many ways quite similar. 

In both cases the infringer makes a profit from dealing in the market place on 

secret information. However, while insider trading often does involve several 

people working together, in so-called ‘rings’,
159

 the whole scheme can be 

perpetrated by a single individual. Per contra, cartels inherently involve collusion. 

From a moral perspective the two offences share resemblances. Insider dealing can 

also be perceived as cheating or going against ‘normal competition’ and thereby 

subverting the competitive process. The pump and dump, and trash and cash 

scenarios can be regarded as deceiving.  Arguably, the pump and dump could also 

be seen as a form of stealing, where the fraudster obtains an unfair overcharge from 

those who bought his shares at an inflated price.  

The two offences also face similar enforcement challenges.  As for cartel 

agreements, the level of detection for insider dealing is low, because of the secret 

nature of the information and the efforts by the fraudsters to conceal their conduct. 
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Furthermore, much like the cartel offence, the criminal enforcement of insider 

dealing struggled at first. Between 1981, when the offence was first introduced, 

and 2010 there had only been 30 criminal cases, averaging to a little more than a 

year.
160

 The low levels of prosecution raised concerns that having an offence but 

little, to no enforcement, may overall be worse to the economy than having no 

offence at all. Introducing a criminal offence may prevent some insiders from 

trading illegally. However, those insiders who are not dissuaded may deal with 

more intensity to counterbalance the risk of prosecution.
161

 ‘Enforcement is [thus] 

key. If insiders see the laws as being enforceable market quality will improve, if 

not market quality may deteriorate.’
162

 Due to the similarities between the offences, 

it may equally be true that the lack of enforceability of the cartel offence may mean 

that the economy may be better off having no offence than a badly enforced one. 

Those cartelists that despite the offence do decide to fix prices may fix prices at a 

higher level to outweigh the risk of prosecution, in the hope that they will get 

higher bonuses or a better promotion for even higher profits.  

However, due to the financial crisis the public became more concerned with insider 

dealing 
163

 and demanded action. The FSA toughened its criminal enforcement and 

secured 11 prosecutions in the latter half of 2012 and 2013, including some high 

profile cases.
164

 The new Financial Conduct Authority seems to be continuing this 

stricter approach. The experience of criminalising insider trading thus portrays that 

public and political commitment is essential to ensure enforceability and to 

guarantee a credible threat of enforcement, and without such a commitment the 

economy may ironically ‘be better off with no law … than a good law’.
165

 

4. Strengthening support by emphasising the harm and moral wrongfulness of 

cartels  

Low levels of support for the cartel offence mainly results out of a lack of 

understanding the harm inflicted by cartels and the moral wrongfulness of the 

conduct. There is little reporting on cartel cases compared to other offences that 

may be more sensational and less complex. Media reporting ‘[panders] to public 
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tastes for drama and immediacy over complexity’.
166

 For, ‘the public understands 

more easily what it means for an old lady to have £5 snatched from her purse than 

to grasp the financial significance of corporate crime’.
167

 The media seems to 

prefer more conventional and violent crimes because victims are thought to be 

more easily identified than in cartel cases.
168

 However, the media can be attracted 

in the right types of cartel cases, which more directly affect the public, such as 

cases concerning final products or bid-rigging, where the money of tax payers is 

involved.
169

 

Informing the public of how cartels harm the economy and affect them directly will 

increase agreement with the cartel prohibition. Emphasizing the moral 

wrongfulness of the conduct and explicating how corporate fines are inadequately 

deterrent should ensure acceptance of prison sentences. As identified, the public 

perception of cartel conduct as morally wrong of itself is still notably low, so that it 

should be presented as breaching an already established norm, such as the norms 

against stealing, deceiving, cheating or subverting the competitive process. The 

media can play an influential role in delivering this information to the public.
170

 

‘Media coverage of cartel cases has the potential to challenge prevailing attitudes, 

shape values and attach a popular stigma to cartel practices’
171

 and can ‘even 

[influence] the amount of attention given to [criminal cartel cases] by policy 

makers’.
172

 

The CMA can contribute by providing more information on how the cartel cases 

that it prosecutes have harmed the economy. Quantifying the exact amount of harm 

may, however, not be possible.  The authority should choose its cases wisely in 

order to optimise media coverage. It should pick cases that are easier for the public 

to understand and agree with, such as cases concerning final products and bid-

rigging, as they more directly affect them.
173

 Arguably, the Libor scandal in 2012 

could have been used to explicate the need for criminal sanctions for breaching the 

cartel prohibition. The European Commission did fine several banks for price 

fixing.
174

 An opportunity was missed. However, depending on the outcome of the 
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phase 2 market investigation, the collusion in the energy sector may represent an 

ideal new chance.
175

 Particularly, as the anticompetitive effect will have directly 

affected the public and as there is outrage that energy prices keep rising.
176

  

IV. Conclusion 

Criminal sanctions for individuals have the potential to play a uniquely deterrent 

role in the fight against cartels. They introduce a risk that companies cannot 

compensate for, offer a solution to the principal agent problem, and address the 

responsibility of the individual who decides to participate in and enforce a cartel 

agreement, thereby preventing individuals to hide their wrongdoing behind a 

corporate entity.  

Morality is central to the criminalisation programme as it explicates why a 

particular individual is held liable and justifies the severe intrusion of the 

infringer’s liberty. Yet, morality can also be a crucial factor in ensuring agreement 

with the law and thereby increase compliance. Support for the prohibition and the 

offence will increase compliance by persuading individuals to not only comply 

with the competition rules out of simple obedience to the law, but explains that 

compliance is also the morally right choice. Moral agreement also adds to 

deterrence by inducing a fear that infringers will be socially condemned and 

potentially alienated if their breach of the moral norm is exposed. Furthermore, 

individuals seem to perceive the risk of detection and enforcement to be greater 

where they agree with a law and its application, which in turn strengthens 

deterrence.  

The UK government attempted to strengthen the competition regime by 

introducing a cartel offence in 2002. It hoped that the threat of imprisonment would 

dissuade individuals from participating in cartels and believed that the inclusion of 

a dishonesty requirement would signal the moral wrongfulness of the behaviour, so 

that it could benefit from the additional deterrent effect of morality. The 

enforcement of the offence in practice dramatically failed due to the drastic 

procedural failures of its prosecutor. However, even with a more effective 

prosecution, the offence was doomed to fail because of its poor drafting. By 

leaving dishonesty to be defined under common law, and thus to be dependent on 

the view that cartel engagement is dishonest according to the standards of 
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reasonable and honest people, the drafters failed to recognise that there is not yet a 

clear public consensus that the behaviour is morally wrong.  

While the 2013 amendments removed the problematic dishonesty element, the 

offence remains difficult to enforce because of the ease with which the new 

defences can be met. Their inclusion indicates a lack of political support to make 

the offence enforceable. The experience of criminalising insider dealing has 

portrayed that public and political commitment to the offence is essential to ensure 

effective enforcement and that without a credible threat of enforcement the 

economy may be better off without a criminal offence than with a poorly enforced 

one.  

If the new cartel offence is to succeed, greater public and political commitment is 

needed. Emphasizing the harm and moral wrongfulness of cartel conduct may 

strengthen support. The media can play an important role in communicating this 

information to the public. The CMA should choose its cases wisely to optimise 

media coverage, as the media generally prefers to cover conventional violent 

crimes rather than complex corporate crimes. The outcomes of the energy inquiry 

may provide a unique opportunity to strengthen public and political support.  
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Directive 2014/104/EU: In Search of a Balance 

between the Protection of Leniency Corporate 

Statements and an Effective Private Competition 

Law Enforcement 

CATERINA MIGANI* 

 

Building an effective private competition law enforcement system is no doubt 

dependent on its relationship with public competition law enforcement. The frailty 

of this relationship becomes particularly clear in the question of whether claimants 

should be granted access to self-incriminating statements provided by the members 

of a cartel in the leniency programme. Although recent judgments of the Court of 

Justice of the European Union have favoured access to leniency statements, the 

Directive 2014/104/EU denies such access. This choice of denying access appears 

to be inconsistent with the goal pursued by the Directive that aims to provide full 

compensation to victims of cartels. This article discusses the problems relating to 

this choice and proposes a solution for improvement. 

 

I. Introduction 

Directive 2014/104/EU, signed into law on the 26
th
 of November 2014 (the 2014 

Directive), aims at harmonising the rules for claiming damages suffered by victims 

of cartels in the EU. The 2014 Directive seeks a balance between the need for a 

public repression of cartels and the right of private citizens and companies to be 

compensated for the damages they suffered. However, some of the adopted 

provisions still appear to prioritise the public system and to encourage the 

phenomenon of forum shopping towards EU jurisdictions where private 

enforcement procedures are more efficient. This Article examines the main 

difficulties in the interaction between public and private competition law 

enforcement in the EU, in particular in light of the provisions of the 2014 Directive 

which deny access to leniency corporate statements for claimants in an action for 
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damages. In this regard, it explains the need for a wider, properly regulated, access 

to leniency corporate statements.  

This article proceeds with three sections. The first section analyses public and 

private enforcement in the EU, and sheds light on their relationship. Having 

pinpointed the leniency mechanism as the 'point of balance' between the two 

systems, the next section examines the leniency programme in the EU. It 

particularly explains the main views of the EU institutions and of the EU case law 

with regard to the access to leniency corporate statements to ground actions for 

damages. Finally, the solution given on the matter by the 2014 Directive will be 

explained. In the last section, whilst the significance of the effort of the EU to 

regulate private enforcement is recognised, the main 'shadows' of the proposed 

solutions are outlined and some suggestions to make the system of disclosure of 

leniency statements more in line with the goal of ‘full compensation’ are proposed. 

II. Public and private enforcement of EU competition law: A general overview 

This section analyses the general features of public and private competition law 

enforcement and the relationship between them. It intends to discuss the aims of 

the two systems and, in particular, the deterrent effect of actions for damages. 

1. Assessment of public enforcement of EU competition law 

Public competition law enforcement refers to the system where Article 101 – 

prohibiting agreements, decisions by associations of undertakings and concerted 

practices that are restrictive of competition - and Article 102 - prohibiting abuses of 

dominant position - of the Treaty on the Functioning of the European Union
1
 

(TFEU) are enforced by the European Commission (the Commission) and by the 

National Competition Authorities (NCAs) of the Member States (alongside the 

national equivalents) when the anti-competitive practices affect trade between 

Member States.
2
 In addition, Articles 101 and 102 TFEU and their national 

equivalents can be enforced by private parties in domestic courts or by arbitration.
3
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To date, Articles 101 and 102 TFEU have been almost exclusively enforced 

through administrative procedures carried out by the Commission
4
 and the NCAs 

pursuant to the dispositions laid down in the TFEU, Council Regulation 1/2003,
5
 

Commission Regulation 773/2004,
6
 various Commission notices and guidelines, 

and the jurisprudence of the EU Courts. Public enforcement has been effective 

since the very first decades of the European Economic Community, being 

considered the principal form of enforcement of competition law.  

Since 2004, when Regulation 1/2003 entered into force, Articles 101 and 102 

TFEU are to be applied in 'close cooperation'
7
 by the Commission and the NCAs in 

the framework of the European Competition Network (ECN), a network within 

which the Commission and the NCAs discuss the sharing of work.
8
 Close 

cooperation entails an efficient coordination as to the allocation of cases
9
 in order 

to ensure that they are assigned to a 'well placed competition authority'.
10

 The 

Commission is 'particularly well placed' where anti-competitive agreements or 

practices have effects on competition in more than three Member States.
11

 

The main aim pursued by public enforcement of competition law is to deter 

undertakings from engaging in anti-competitive practices, as stated in the Fining 

Guidelines of 2006: 

Fines should have a sufficiently deterrent effect, not only in order to 

sanction the undertakings concerned (specific deterrence) but also in order 
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to deter other undertakings from engaging in, or continuing, behaviour that 

is contrary to Articles [101 and 102 TFEU] (general deterrence).
12

 

Deterrence is therefore considered to be achieved by the imposition of fines high 

enough to make it unprofitable for firms to engage in anti-competitive behaviours, 

and of an amount inversely proportional to the chance of being detected: the lower 

the chances of being discovered, the higher the sanction.
13

 The main principles for 

the imposition of fines are found in Articles 23 and 24 of Regulation 1/2003, along 

with the Fining Guidelines of 2006, which provide specific indications for the 

setting of penalties. Participants to cartels can benefit from a reduction of the fines 

imposed or even from total immunity by applying for leniency and/or by opting for 

a settlement procedure.
14

 

According to Regulation 1/2003, the maximum fine that can be imposed shall not 

exceed 10% of the worldwide turnover of the undertaking in the preceding business 

year,
15

 an amount that can be very significant, not being connected with the 

turnover generated by the specific infringement or with the turnover generated only 

within the EU. The level of a fine is fixed by having regard to the gravity and 

duration of the infringement,
16

 although the Commission can depart from the usual 

methods of calculation to achieve effective deterrence.
17

 

Notwithstanding the increased level of the fines imposed by the Commission in 

recent years, in particular in relation to cartels,
18

 anti-competitive practices 

                                                      
12

 Guidelines on the method of setting fines imposed pursuant to Article 23(2)a of 

Regulation 1/2003 [2006] OJ C210/2 (Fining Guidelines), para 4. 
13

 For an economic assessment of fines and a comment on their effectiveness, see Pietro 

Manzini, 'European Antitrust in Search of the Perfect Fine' (2008) 3 World Competition 3 

and Roger J. Van den Bergh, Peter D. Camesasca, European Competition Law and 

Economics: a comparative perspective (2
nd

 edn, Sweet & Maxwell 2006) 311. 
14

 On the leniency mechanism, see Section III. As to settlements, the parties already 

involved in a cartel investigation can acknowledge their liability and therefore request a 

settlement which, if deemed suitable by the Commission, entitles them to a reduction by 

10% of the fine that would otherwise have been applied. On settlements see Commission 

Regulation 622/2008/EC of 30 June 2008 amending Regulation (EC) No 773/2004, as 

regards the conduct of settlement procedures in cartel cases [2008] OJ L171/3; Notice on 

the conduct of settlement procedures in view of the adoption of Decisions pursuant to 

Article 7 and Article 23 of Council Regulation No 1/2003 in cartel cases [2008] OJ C167/1. 
15

 Regulation 1/2003, (n 5) Article 23(2). 
16

 Specific indications for determining the amount of fines are provided by the Fining 

Guidelines. 
17

 See eg Cases 100/80 etc Musique Diffusion Française SA v Commission [1983] ECR 

1825, [1983] 3 CMLR 221, paras 105-106; Case C-189/02 P Dansk Rørindustri Als v 

Commission [2005] ECR I-5425, [2005] 5 CMLR 796, paras 227-228. 
18

 On the matter, and on the possible criminal nature of the fines imposed by the 

Commission, see Wouter P.J. Wils, 'The Increased Level of EU Antitrust Fines, Judicial 

Review and the ECHR' (2010) 33 World Competition 5. 



Global Antitrust Review 2014  85 

 

continue to occur on a large scale
19

 and are frequently accompanied by 

recidivism.
20 

The deterrent goal seems therefore far from being achieved. Doctrine 

has given a variety of explanations to this lack of a proper deterrent effect, 

including the inadequacy of a maximum fine based solely on turnover figures and 

unrelated to the effective gains of the infringements, the lack of any criminal 

sanctions
21 

and the underdevelopment of actions for damages.
22 

On this latter point, many scholars consider that private enforcement should 

provide additional deterrence to that typical of the public enforcement system: a 

potential infringer, while evaluating whether to engage in an anti-competitive 

practice, should consider the threat of an action for damages as a real cost, as well 

as the probability to be detected by the competition authorities.
23

 It is suffice to say 

that no trade-off should exist between these two systems: they need to be fully 

integrated. In terms of deterrence, indeed, 'public enforcement is beneficial, but 

insufficient, which implies that it needs to be complemented' and therefore 'fuelled 

(…) by a more consistent contribution of private suits'.
24 

 

2. Assessment of private enforcement of EU competition law and the 2014 

Directive  

It is well established that victims of competition infringements have a right to 

obtain compensation for overcharge harm and lost profits. A private action can be 

brought either as a follow-on action to a finding of infringement by competition 

law authorities or as a stand-alone action. Regulation 1/2003 and the Co-operation 
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Notice
25

 promote the decentralisation of the enforcement of EU competition law, 

emphasising that national courts have an 'essential part to play in applying the [EU] 

competition rules'
26

 which complements that of the competition authorities.
27

 

Regulation 1/2003 provides that Articles 101 and 102 TFEU have a direct effect on 

undertakings in Member States in their entirety
28

 and national courts have power to 

apply them,
29

 alongside national competition law, when the relevant agreements or 

abusive conducts affect trade between Member States.
30

  

National courts and the Commission work in close cooperation
31

 by a variety of 

means. The Commission transmits relevant information, opinions and written and 

oral observations on the application of EU competition law (thereby acting as 

amicus curiae) to national courts and Member States forward copies of relevant 

judgments to the Commission.
32

 Moreover, the application of EU competition law 

should be uniform. National courts cannot rule in contrast with a decision adopted 

by the Commission on the same matter and should consider to staying their 

proceedings to avoid to making decisions in conflict with a decision contemplated 

by the Commission in proceedings it has initiated.
33
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The right to damages and the direct applicability of Articles 101 and 102 TFEU 

have been clearly established by the Court of Justice of the European Union (ECJ), 

in particular in the milestone judgments of Courage
34

 and Manfredi.
35,36

 In 

Courage, the ECJ held that '[Articles 101 and 102 TFEU] produce direct effects in 

relations between individuals and create rights for the individuals concerned which 

the national courts must safeguard'.
37

 The judges affirmed the peculiar 

compensation function of private enforcement affirming that 'any individual can 

rely on a breach of [Article 101(1) TFEU] before a national court even where he is 

a party to a contract that is liable to restrict or distort competition within the 

meaning of that provision',
38

 provided that the party does not bear significant 

responsibility for the distortion of competition considering the 'economic and legal 

context in which the parties find themselves (...) and the respective bargaining 

power and conduct of the two parties to the contract'.
39

 The ECJ also emphasised 

the role of private enforcement as a deterrence tool, holding that 'the existence of 

such a right [to damages] strengthens the working of the [Union] competition rules 

and discourages agreements or practices (…) which are able to restrict or distort 

competition' and 'actions for damages before the national courts can make a 

significant contribution to the maintenance of effective competition in the 

[Union]'.
40

  

Similarly, a few years later, in Manfredi the ECJ recognised the compensation 

function of private enforcement, stating that 'the full effectiveness of [Article 101] 

would be put at risk if it were not open to any individual to claim damages for loss 

caused to him by a contract or by conduct liable to restrict or distort competition'.
41

 

The ECJ recognised – in the absence of an harmonised EU legislation - the 

autonomy of domestic legal systems in regulating such actions, provided that the 

relevant rules do not make it impossible or excessively difficult to exercise the 

rights (principle of effectiveness) and are not less favourable than those governing 

equivalent national actions (principle of equivalence).
42

 According to the ECJ, such 
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national procedural autonomy included also the possibility to award exemplary or 

punitive damages, if provided by national law for infringement of corresponding 

domestic provisions,
43 

admitting the deterrent role of actions for damages in 

addition to their compensatory aim.
44

 

In the recent judgment of Kone,
45

 the ECJ recognised not just the right to claim 

damages for a loss caused by a conduct or contract liable to restrict or distort 

competition, but also for the loss caused by 'umbrella pricing', i.e. the 'loss 

resulting from the fact that an undertaking not party to the cartel, having regard to 

the practices of the cartel, set its prices higher than would otherwise have been 

expected under competitive conditions'.
46  

Once again, the ECJ recognised the 'any 

individual' rule and the compensation function of private enforcement. These 

decisions show that any individual harmed by competition infringements has a 

right to seek compensation provided that a causal link between the conduct and the 

harm can be established.  

Despite this recognition of its importance, private enforcement has so far had a 

secondary role in the EU, with the damages-action landscape in the Common 

Market still considered 'ineffective and uneven'.
47

 For instance, in 2008-2012 only 

25% of the Commission's decisions on competition infringements were followed 

by damages actions. Moreover, the actions tend to be brought by large businesses 

and only in a few Member States where the rules are less complex and more 

certain, such as the UK, Germany and the Netherlands.
48 

Private competition law enforcement in the majority of the Member States suffers 

from many shortcomings, in particular related to the cost and risk of litigation and 

absence of significant incentives, for example treble damages and contingency 

fees, the uncertainty over the role to be given to the decisions of the NCAs, the 

sophisticated economic arguments required, and the limited experience of national 
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judges in dealing with competition law matters.
49

 Moreover, the asymmetry of 

information typically suffered by claimants and the difficulty accessing evidence – 

held by the infringers and subject to different disclosure regimes across the EU – 

represent a crucial issue which needs to be addressed in order to build an effective 

private enforcement system. 

A harmonised regulation of private enforcement in the EU is the object of the 2014 

Directive, adopted by the Commission on the 13
th
 of June 2013

50
, by the European 

Parliament on the 17th of April 2014,
51 

by the Council of Ministers on the 10
th
 of 

November 2014, and finally signed into law on the 26
th
 of November 2014.

52
 

Following the official adoption, Member States will have two years to implement 

the directive.
53

  

Concerns as to the underdevelopment of private enforcement have been expressed 

by EU institutions since at least 2005,
54 

when the Commission adopted a Green 

Paper
55

 accompanied by a Staff Working Paper.
56 

The Green Paper, whilst stressing 
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that private enforcement should guarantee the full compensation of victims, 

identified the aim of both public and private enforcement as being
 
'to deter anti-

competitive practices forbidden by competition law and to protect firms and 

consumers from these practices and any damages caused by them'.
57

 The Green 

Paper was followed by a White Paper
58

 in 2008, accompanied by a Commission 

Staff Working Document
59

 and an Impact Assessment Report.
60

 This time the 

Commission did not clearly state the deterrent aim of private enforcement but 

recognised that it 'inherently also produces beneficial effects in terms of deterrence 

of future infringements', being a system that 'complements, but [does] not replace 

or jeopardise, public enforcement'.
61

 
 

The 2014 Directive is a result of the discussions on the Green Paper and the White 

Paper. It is mainly aimed at ensuring that 
'
anyone who has suffered harm caused by 

an infringement of competition law by an undertaking or by an association of 

undertakings can effectively exercise the right to claim full compensation for that 

harm from that undertaking or association
'.62

 Full compensation includes actual loss 

and loss of profits, along with the payment of interest,
63

 but 'shall not lead to 

overcompensation, whether by means of punitive, multiple or other types of 

damages'.
64

 Any deterrent effect of private enforcement is therefore excluded, since 

'sanctioning EU competition law infringement is and should remain the exclusive 

task of competition authorities'.
65

 Notwithstanding the above, Recital 6 of the 2014 

Directive affirms the complementarity relationship between private and public 

enforcement:  

To ensure effective private enforcement actions under civil law and 

effective public enforcement by competition authorities, both tools are 

required to interact to ensure maximum effectiveness of the competition 

rules. It is necessary to regulate the coordination of those two forms of 

enforcement in a coherent manner, for instance in relation to the 

arrangements for access to documents held by competition authorities. 

Such coordination at Union level will also avoid the divergence of 
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applicable rules, which could jeopardise the proper functioning of the 

internal market.  

Therefore, according to the 2014 Directive, the enforcement of EU competition law 

shall comprise the interplay between public enforcement, aimed at deterrence, and 

private enforcement, aimed at compensation, whose balance point is represented by 

the access to evidence held by competition authorities, as will be further explored 

in the following Sections.  

3. Objectives pursued by public and private competition law enforcement 

Competition law enforcement in general pursues three 'different, yet substantively 

interconnected'
66

 objectives: injunctive (i.e., to bring the infringement to an end), 

compensatory and punitive/deterrent. Moreover, competition law enforcement 

helps to clarify and develop the content of the relevant prohibitions.
67 

It is 

unquestionable that the main objective pursued by public enforcement is deterrence 

and the main objective pursued by private enforcement is compensation; however 

EU law, case law and academics are not unanimous in recognising that actions for 

damages should pursue also a goal of deterrence.  

The 2014 Directive – along with many scholars - embrace a 'separate-tasks 

approach', according to which public enforcement is aimed at the clarification and 

development of the law as well as punishment and deterrence, while actions for 

damages should pursue exclusively the compensatory objective. Arguably, 

competition authorities are deemed more suitable and better equipped to 

objectively clarify Articles 101 and 102 TFEU as private claimants will seek to 

interpret the legislation to mirror their own interests.
68

 As to the deterrent effect, 

this is considered to be most efficiently reached by the action of competition 

authorities, which have more functional investigative and sanctioning power than 

private claimants. Moreover, the public authorities are deemed to be better placed 

to decide the optimal fine (i.e., an amount inversely proportional to the chance of 

being detected) and can also impose non-monetary sanctions such as imprisonment 

and disqualification of directors, while compensation in private actions is 

connected solely to the loss suffered by the claimant, and the possible trebling of 

damages cannot be assumed to be the right multiplication to deter abuse of 

competition law.
69

 It has been suggested that private actions for damages 'will often 
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diverge from the general interest',
70 

leading to the risk of unmeritorious actions – 

especially intra-firm actions which may strategically invoke a breach of 

competition law to escape obligations under a contract.
71 

The extreme view on the consequence of such alleged shortcomings is that private 

enforcement is in reality unnecessary, even in a supplementary role. The proof of 

damages is very complicated and there is 'no evidence that the citizens of Europe, 

outside the narrow circle of competition law professionals, are seriously disturbed 

by the current absence of compensation for antitrust offences'.
72 

This view clearly 

runs counter to the Commission's policy and to the basic principles of EU law.
73 

On 

the contrary, a large part of the doctrine, the most significant case law
 
and the 

European Union itself support the view that an efficient system of damages actions 

is a cornerstone in the protection of individual rights,
 
especially to ensure full 

compensation for victims and enhance corrective justice.  

Some of the advantages of an effective private enforcement system include the 

creation of a 'culture of competition'
74 

among EU citizens and, in the case of stand-

alone actions, a relief of pressure on competition authorities, able to save their 

resources for more complex cases. An efficient private enforcement can have an 

overall macroeconomic positive impact thanks to the creation of a more 

competitive market and a reduction of allocative inefficiencies.
75 

It has been 

estimated that a functional enforcement system, composed of complementary 

public and private actions, could result in annual social benefits as high as 1% of 

GDP or 117 billion Euros in the EU.
76 

In addition, the deterrent effect and the 

fulfilment of public interest in actions for damages have been supported by many 

academics and case law,
77

 and by the Commission at least until the Green Paper of 

2005. 
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European private citizens in damages actions have been considered to play a role as 

'private attorney-general', as in the United States.
78 

Whilst doctrine generally 

recognised the superiority of public enforcement in pursuing deterrence, some 

authors assert that by pursuing the primary compensatory goal private enforcement 

'generates an important additional deterrent effect, particularly because companies 

are more likely to avoid infringements of the competition rules when they risk 

having to pay damages to their competitors'.
79 

Therefore, an efficient system of 

private enforcement will imply that civil damages will be a significant component 

of any infringer's calculation of the exposure faced.  

Moreover, public interest is deemed to be pursued also in private actions. Courts 

not only 'have to consider economic public policy in their judgment when the 

dispute in question has a wider impact on the market',
80

 but Article 15 of 

Regulation 1/2003 (setting forth the possibility for the Commission and for the 

NCAs to intervene in private litigation by submitting observations) has been 

considered as 'partly due to the public policy/interest nature of this kind of 

competition law-related litigation'.
81

 

Embracing one or the other of the described views is clearly not just a matter of 

doctrine, but it implies significant consequences in the specific provisions to be 

adopted to make the competition law enforcement system work. In particular, as 

will be further explained in the next Sections, a 'separate-tasks approach' implies 

that no particular measures are required to improve the possible deterrent effect of 

follow-on private actions: specifically, no access to the self-incriminating leniency 

statements has to be granted since it could discourage members of a cartel from 

applying for leniency, thereby undermining the effectiveness of the public 

enforcement system. On the contrary, embracing the 'deterrence' approach means 

accepting that an infringer should seriously consider damages when evaluating 

whether to engage in an anti-competitive action, since the benefit of leniency 

would not restrict the probability or extent of an action for damages, as leniency 

statements would in principle be accessible by claimants. In light of this, access to 

evidence - and in particular to leniency corporate statements - appears to represent 

the crucial 'point of balance' between public and private enforcement.  

In the course of this section, public competition law enforcement and actions for 

damages have been described as two different yet complementary systems, both 

indispensable for a proper enforcement of competition law. Due regard has been 

                                                      
78
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paid to the orientation according to which also private enforcement can exercise a 

deterrent effect on infringers; this view is indeed the starting point to support the 

necessity of granting a degree of access to leniency corporate statements to ground 

actions for damages. The leniency system and the issue of access to leniency 

corporate statements are described in details in the course of the next Section.  

III. Leniency programmes and access to leniency corporate statements 

This Section outlines the main features of the leniency programme in the EU and 

assesses its efficiency. The access to leniency corporate statements by the victims 

of competition infringements to be used as a ground in a claim for damages and the 

significant differences between the approach of the ECJ, other EU institutions and 

the 2014 Directive are also outlined. 

1. The role of leniency programmes in the EU 

Immunity from penalties or the reduction of penalties for competition violations 

can be granted in exchange for cooperation with the competition law enforcement 

authorities. In the EU, according to the Leniency Notice of 2006 currently in force 

(the Leniency Notice),
82

 the first undertaking in a cartel
83

 to 'blow the whistle' - 

                                                      
82

 Notice on Immunity from Fines and Reduction from Fines in Cartel Cases [2006] OJ 

C298/17 (Leniency Notice). The first Leniency Notice was adopted by the Commission in 

1996, even if before 1996 the Commission already in a number of cases reduced fines or 

granted immunity in recognition of cooperation received, e.g. see Wood Pulp (Case 

IV/29.725) Commission Decision 85/202/EEC [1985] OJ L85/1, para 148 and 

Polypropylene (Case IV/31.149) Commission Decision 86/398/EEC [1986] OJ L230/1 para 

109. The 1996 Notice was replaced in 2002, the main changes being that the immunity 

became automatic (instead of being a matter of prosecutorial discretion) and that the 

reductions of fines became more strictly aligned to the timing of the cooperation. The 

current Leniency Notice, dated 2006, further clarified the duty of cooperation and the 

information to be provided to be granted immunity, in line with the principles of the Model 

Leniency Programme produced in 2006 by the ECN (2006) 

<http://ec.europa.eu/competition/ecn/model_leniency_en.pdf> accessed 1 July 2014. For a 

brief history of leniency in competition law enforcement in the US and EU see Wouter P.J. 

Wils, 'Leniency in Antitrust Enforcement: Theory and Practice' (2007) 30 World 

Competition 1 34. For a commentary on the Leniency Notice see Sari Suurnakki and Maria 

Luisa Tierno Centella, 'Commission Adopt Revised Leniency Notice to Reward Companies 

to Report Hard-Core Cartels' (2007) 1 Competition Policy Newsletter 7. Currently, leniency 

programmes are widespread in the EU domestic jurisdictions and are for many aspects 

similar to the one designed by the Leniency Notice and therefore fairly harmonised thanks 

to the ECN Model Leniency Programme; for a list of NCAs having adopted a leniency 

programme see 

<http://ec.europa.eu/competition/antitrust/legislation/authorities_with_leniency_programme

.pdf> accessed 2 July 2014. 
83

 The Leniency Notice indeed applies to 'agreement and/or concerted practices between 

two or more competitors aimed at coordinating their competitive behaviour on the market 

and/or influencing the relevant parameters of competition through practices such as the 
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thus making a decisive contribution to the opening of an investigation or to the 

finding of an infringement of Article 101(1) TFEU in connection with the alleged 

cartel
84

 - is rewarded with total immunity from fines.
85

 In addition to the specific 

conditions set forth as to the content of corporate statements
86

 (which can be made 

also orally),
87

 immunity is granted provided that the applicant cooperates 

'genuinely, fully, on a continuous basis and expeditiously from the time it submits 

its application throughout the Commission's administrative procedure'. Moreover, 

the undertaking must have 'ended its involvement in the alleged cartel immediately 

following its application (...)'.
88 

Other participants to the cartel subsequently 

providing evidence of 'significant added value with respect to the evidence already 

in the Commission's possession',
89 

i.e. evidence strengthening 'by its very nature 

and/or its level of detail, the Commission's ability to prove the alleged cartel',
90

 can 

in turn benefit from a reduction of fines between 20 and 50 per cent.
 

Finally, the Leniency Notice specifies that whistleblowing 'cannot protect an 

undertaking from the civil law consequences of its participation'
91

 in a cartel, 

affirming the possible liability of the undertaking to pay damages to victims. 

The leniency system assists competition authorities in discovering secret cartels. 

As stated by the Leniency Notice, cartels are often 'difficult to detect and 

investigate without the cooperation of undertakings or individuals implicated in 

them'.
92

 Leniency is thus considered the most effective source of evidence. 

Considering other sources, 'direct force' such as dawn-raids at business premises 

can produce only existing documents and are very expensive, since the authorities 

would need an in-depth research before locating any relevant information, and 

'compulsion', i.e. threatening sanctions for refusal to cooperate, although being less 

                                                                                                                                       
fixing of purchase or selling prices or other trading conditions, the allocation of production 

or sales quotas, the sharing of markets including bid-rigging, restrictions of import or 

exports and/or anti-competitive actions against other competitors', Leniency Notice (n 82), 

para 1.  
84

 Leniency Notice, (n 82) para 4. 
85

 Ibid, para 8.  
86

 Ibid, para 9. The information to be provided include a detailed description of the 

agreement (including products and services concerned, duration, geographic scope etc.) and 
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87

 The Commission in fact may accept corporate statements provided orally, unless the 

applicant has already disclosed their content to third parties; oral statements are thus 

recorded and transcribed at the Commission's premises, being the undertakings allowed to 
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Regulation 1/2003 and Articles 3 and 17 Regulation 773/2004). 
88

 Leniency Notice, (n 82) para 12.  
89

 Ibid, para 24. 
90

 Ibid, para 25. 
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 Ibid, para 39.  
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costly and not limited to existing documentation, risks unreliability of information. 

Leniency, on the contrary, can produce different kinds of information (including 

'insider' knowledge of the cartel),
93

 saves costs connected with the collection of 

evidence and does not risk any reliability issue, since the benefit of immunity is 

lost in case of misleading information.
94

  

Leniency is deemed to be a significant force in destabilising cartels as the benefit 

of immunity can trigger a 'race to cooperate', undermining trust among participants, 

causing a classical prisoners dilemma and finally the 'implosion' of the 

agreement.
95

 Such destabilisation effect can work only if there is a real risk of 

detection and punishment by the authorities (not just following an application for 

leniency),
96

 if there is clarity and certainty as to the discounts on fines and if the 

pay-off from defecting and collaborating is greater than the expected pay-off from 

continuing the cartel.
97

  

The Commission receives a significant number of applications for leniency, 

estimated at around two applications per month in 2013.
98

 All four decisions 

adopted by the Commission in 2013 (for fines totalling 1,882,975,000 Euros) were 

the result of applications for leniency. This demonstrates that leniency is still 

considered as a crucial instrument in finding and prosecuting cartels in the EU. In 

two cartel cases relating to the interest rates derivative industry, EIRD
99

 and 

YIRD,
100

 Barclays Bank and UBS obtained immunity from fines, while all the 

other banks involved in both cartels received discounts in fines and a further 

reduction of 10% for agreeing to settle the case with the Commission. The same 

reduction for settlement was granted in favour of companies having received 

leniency discounts in the Automotive Wire Harnesses decision,
101

 which was 

possible thanks to the undertaking Sumitomo having revealed the existence of the 

cartel. Finally, the Commission fined four European North Sea shrimps traders 
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thanks to the evidence provided by Klaas Puul, which was granted immunity.
102

 

With these significant decisions the Commission has affirmed that its 'cartel 

enforcement record remains strong and effective'.
103

 

However, data on the increasing number of detected cartels is an unreliable 

indicator of the effectiveness of enforcement activity: since secrecy is a core 

feature of cartels, it is impossible to know their overall population. Therefore, an 

increase in the number of agreements discovered could be due to an improvement 

in enforcement or just to an increase in the number of cartels formed. Moreover, 

the increase in leniency applications could be interpreted negatively, since the 

increase could be a sign of an 'excessive generosity' leading to a weakening of 

deterrence.
104

 This is especially relevant given there is no ban on recidivist firms 

obtaining immunity and reduction of fines. In theory, they may continue infringing 

and being granted immunity time after time.
105

 

To discard this negative interpretation, companies must apply for leniency because 

they feel a serious risk of being detected and of paying high fines: in sum, 'the 

bigger the potential fines, the more attractive is leniency'.
106

 On the contrary, since 

no reduction in any subsequent civil damages is granted to the immunity 

beneficiaries, the strengthening of the private enforcement system can represent a 

hurdle to the functioning of public enforcement, thus discouraging application for 

leniency. A very delicate balance should therefore be established between leniency 

and actions for damages, as explained in the course of the following paragraphs 

with specific reference to the access to self-incriminating statements by claimants. 

2. Access to leniency corporate statements in competition cases 

One of the main hurdles to the development of private enforcement is information 

asymmetry, i.e. the difficulty for claimants to obtain evidence of the anti-

competitive conduct, which includes economic elements such as the definition of 

the relevant market and the market shares of the parties: such information, 

necessary for claimants to prove the damages suffered, are held in the hands of 

infringers. Clearly, access to self-incriminating leniency corporate statements 

would be a powerful tool for victims to overcome such asymmetry and thus to 

bring follow-on actions. However, this would discourage undertakings from 

applying for leniency, thereby undermining the function of the public enforcement 

system, which significantly relies on cooperation.  

                                                      
102
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The EU landscape is currently divided between a recent ECJ case law, which 

opened up the possibility of disclosure of leniency corporate statements, and the 

2014 Directive, providing for their exception from disclosure of evidence in 

accordance with the Commission and NCAs' existing approach. The most 

significant – albeit controversial – judgment of the ECJ is represented by the 

decision of Pfleiderer in 2011.
107

 In this case the Court was requested to give a 

ruling as to the right of Pfleiderer, a victim of the German décor paper cartel, to 

access the file of the German Federal Cartel Office (Bundeskartellamt), which 

included leniency and other documentation provided by the leniency applicant.  

Advocate General Mazák, underlining the risk of a loss of attractiveness and 

effectiveness of leniency mechanisms,
108

 affirmed that access to self-incriminating 

statements should be denied, while access to any other pre-existing documentation 

submitted in the course of the leniency application should be granted. According to 

Mazák,
109

 such compromise would safeguard the public interest in detecting and 

punishing cartels and, at the same time would not run counter to the injured party's 

fundamental right of an effective remedy and a fair trial guaranteed by Article 47, 

in conjunction with Article 51(1) of the Charter of Fundamental Rights of the 

European Union.
110

  

The ECJ, in contrast, having underlined the significant contribution of civil actions 

to the maintenance of effective competition in the EU and their deterrent effect, 

opened up the possibility of access to leniency corporate statements. The Court 

held that, in the absence of EU binding regulation on the subject, national courts 

should carry out - on a case-by-case basis – an exercise to 'weigh the respective 

interests in favour of disclosure of the information and in favour of the protection 

of that information provided voluntarily by the applicant for leniency'.
111 

As to oral 

statements, scholars deem that, according to the rule in Pfleiderer, civil courts may 

order the leniency applicant to testify as to to the content of its leniency application 

or at least to its participation in the cartel.
112, 113
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In 2013, such approach was confirmed in Donau Chemie,
114 

where
 
the ECJ was 

requested to issue a preliminary ruling as to the compatibility with EU law of an 

Austrian law prohibiting the disclosure to third parties of the judicial case file in 

competition cases without the consent of all parties to the proceedings. The Court, 

once again recalling the importance of private enforcement and its deterrent 

effect,
115

 reiterated the necessity of a weighing exercise by national judges. It held 

that a national rule forbidding access to leniency corporate statements is liable to 

undermine the right to compensation, especially when parties have no other way of 

obtaining evidence. However, a rule of generalised access is not likely to be 

necessary to ensure compensation and could contradict the protection of 

professional secrecy of firms and the effectiveness of the leniency mechanism.
116

 

Therefore, the ECJ was of the opinion that  

in competition law (…) any rule that is rigid, either by providing for 

absolute refusal to grant access to the documents in question or for granting 

access to those documents as matter of course, is liable to undermine the 

effective application of, inter alia, Article 101 TFEU and the rights that 

provision confers on individuals.
117

 

Notwithstanding the above, the 2014 Directive embraces a quite 'rigid' approach. It 

considers the balancing exercise of Pfleiderer as leading to 'discrepancies between 

and even within Member States regarding the disclosure of evidence from the files 

of competition authorities' and to 'uncertainty as to the disclosability of leniency-

related information (…) likely to influence an undertaking’s choice whether or not 

to cooperate with the competition authorities under their leniency programme'.
118 

 

Therefore, the 2014 Directive includes leniency statements (along with settlement 

submissions) in the 'black list' of documents which national courts can never order 

a party or a third party to disclose,
119

 in order to ensure 'the undertakings' continued 

willingness to approach competition authorities voluntarily with leniency 

statements or settlement submissions'
120121

. On the contrary, documents that the 

parties prepared specifically for competition authority proceedings (e.g. the replies 
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to the authority's request of information), or that the authority has drawn up and 

sent to the parties in the course of its proceedings (e.g. statements of objections), as 

well as withdrawn settlement submissions can be disclosed for the purposes of civil 

actions after the authority closed the proceedings;
122

 this solution clearly resembles 

the opinion of the Advocate General in Pfleiderer.  

These rules on disclosure apply not just to orders by courts, but also when the 

relevant evidence is available in the hands of natural or legal persons through 

access to the file of a competition authority in the context of public enforcement 

proceedings, e.g. in the exercise of the right of defence.
123

 Disclosure of documents 

falling outside the above categories can instead be ordered at any time,
124

 provided 

that the disclosure requested is proportionate in light of the evidence already 

available and considering the breadth of the request of disclosure (which should be 

as precise and narrow as possible) and the protection of confidential information.
125

 

It is specified that 'the interest of undertakings to avoid actions for damages 

following an infringement of competition law shall not constitute an interest that 

warrants protection'.
126

 Finally, only the subject who obtained access to the 

Commission's file (or its successor in the rights connected with the claim) is 

entitled to use the relevant documents as evidence in civil actions.
127

   

The approach of European institutions - other than the courts - and of the NCAs in 

favour of a protection from disclosure of leniency corporate statements, was not 

born with the 2014 Directive. For instance, the White Paper of 2008 already 

stressed the necessity of ensuring adequate protection of leniency corporate 

statements against disclosure in private actions for damages.
128

  The Leniency 

Notice
129

 expressly determines that access to leniency corporate statements be 

granted exclusively to addressees of statements of objections, provided that they do 

not make any copy of them and that the relevant information is used solely for the 

purposes mentioned in the Leniency Notice. Other parties, such as complainants, 

are not granted access but the specific protection is no longer justified when the 

applicant itself discloses to a third party the content of the leniency declarations. 

Moreover, the Leniency Notice
130

 expressly provides for the possibility of making 

self-incriminating oral statements, recorded and transcribed by the Commission. 

The idea is that, since the transcripts of the oral statements are part of the 
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Commission's file and access to it under EU law
131

 is granted solely in favour of the 

addressees of the statement of objection, under strict conditions, and the parties do 

not retain a copy of their declarations, third parties will not be able to access such 

information.
132

 The Cooperation Notice has also excluded the transmission of 

leniency corporate statements from the Commission to the national courts without 

the consent of the applicants,
133 

and the European Parliament repeatedly 

emphasised the role of leniency, calling on the Commission to ensure that private 

enforcement does not undermine its effectiveness.
134

 Finally,
 
the ECN recently 

issued a resolution supporting the necessity for protection from disclosure, in 

particular after the Pfleiderer judgment.
135

  

So far, however, such protection has been at times prevented by domestic rules of 

civil procedure providing for the power of the judge to order disclosure of evidence 

with no particular exceptions for leniency corporate statements. The non-binding 

nature of the sources providing for protection (like the leniency notices adopted at 

domestic level) is normally not sufficient to set aside the binding rules of the civil 

trial. Since the approach of domestic laws towards disclosure is widely diverging, 

the possibility for victims to have access to evidence significantly depends on the 

jurisdiction in which they live or do business.  

Therefore, the current landscape (at least until the transposition and implementation 

of the 2014 Directive at the domestic level) is characterised by a significant 

'unpredictability, that follows from the fact that each national court decides on an 

ad hoc basis and according to the applicable national rules whether or not to grant 

access to leniency-related information'.
136 

In light of this, the introduction of rules 

on disclosure by means of a binding source of law like the 2014 Directive 

represents a turning point, being able to solve the issue of uncertainty caused by the 

                                                      
131
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recent judgments of the ECJ in Pfleiderer and Donau Chemie and the different 

approach of domestic rules of civil procedures in relation to disclosure. However, 

the prohibition to access leniency corporate statements as a ground for an action for 

damages is not immune from critics which call for a solution to balance the need 

for certainty of the law and the right to defence of claimants, as will be explained in 

the course of the next Section.  

IV. The prohibition of disclosure of leniency corporate statements under the 

2014 Directive 

1. Overview of the new regime 

The 2014 Directive represents an important step in the EU competition law 

enforcement landscape since, once approved, private enforcement will be for the 

first time regulated by a binding source of EU law and therefore destined to be 

harmonised throughout the EU. In particular, the provisions concerning the 

probative effect of the final decisions taken by the NCAs,
137

 the rebuttable 

presumption that cartels cause harm,
138

 the limitation period of 5 years to bring the 

action,
139

 and the incentives for parties to settle their dispute consensually140 

clearly facilitate actions for damages. 

Moreover, the intended balance between public and private enforcement is 

strengthened by the limitation of joint and several liability of leniency applicants. 

To prevent undertakings from not blowing the whistle because of a possibility of 

being the 'primary targets of damages actions',
141

 Article 11(4) provides for the 

limitation of a leniency applicant's joint and several liability to the harm it caused 

to its own direct or indirect purchasers. However, to guarantee the right of victims 

to full compensation, such limitation is not absolute. Should the victims be unable 

to obtain full compensation from other infringers (e.g. because of their state of 

insolvency), the immunity recipient remains 'fully liable as a last-resort debtor'.
142

  

The initiative, indeed, has to be welcomed, especially in light of the numerous 

weaknesses of the current scenario described in the course of this Article. 

However, the solutions adopted by the 2014 Directive in relation to access to 

leniency corporate statements raises some doubts as to their consistency with the 

right to access to documents as provided by Regulation 1049/2001 (Transparency 
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Regulation).
143 

Some concern can be expressed as well as to the possible 

consequences of 'forum shopping' and subsequent possibility to achieve the 'full 

compensation' objective. This Section will analyse these 'shadows' of the 2014 

Directive and suggest possible solutions for improvement, although proper 

evaluations will not be possible until the transposition and implementation at the 

national level is complete. 

2. Consistency with the right of access to documents  

One controversial aspect of the 2014 Directive is the consistency of the black list of 

absolutely protected documents with the general provisions of EU law related to 

the access to European Parliament, Council and Commission documents set forth 

by the Transparency Regulation. This latter is based on the guiding principle of 

giving the public the fullest possible right of access to documents held by the 

institutions,
144

 since 'openness contributes to strengthening the principles of 

democracy and respect for the fundamental rights (…)'.
145

  

Such a wide right to access can however be limited, by way of exception, when 

imposed by the protection of certain public and private interests.
146

 Article 4 

specifies what those interests are and among the private interests includes the 

commercial interests of natural and legal persons and the purpose of inspections, 

investigations and audits,
147

 as well as the protection of the institution's decision-

making process.
148

 According to case law,
149

 such exceptions must be interpreted 

and applied strictly, and the requested institution must explain how disclosure of 

that documentation could specifically and effectively undermine the interests 

protected by the exceptions.
150

  

The question is whether the protection of public enforcement and of leniency can 

be considered as a proper justification to derogate to the wide right to access 
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documents granted to EU citizens. The recent case law makes this point fairly 

controversial. In CDC Hydrogene Peroxide v. Commission
151

 the General Court 

annulled a decision of the Commission to reject an application for access to the 

contents of the case file, on the basis of the following key-principles: (i) the interest 

of a company which took part in a cartel in avoiding actions for damages cannot be 

regarded as a commercial interest and, in any event, does not constitute an interest 

deserving protection, having particular regard to the fact that any individual has the 

right to claim damages for loss caused to him by conduct which is liable to restrict 

or distort competition;
152

 (ii) the refusal of disclosure of any document likely to 

undermine the Commission's cartel policy and, in particular, its leniency 

programme because of the fear of applicants of being the prime targets of actions 

for damages is not acceptable, since it would amount to permit the Commission to 

avoid the application of the Transparency Regulation, without any limit in time, to 

any document in a competition case merely by reference to a possible adverse 

impact on its leniency programme;
153

 (iii) nothing in the Transparency Regulation 

leads to the supposition that EU competition policy should enjoy, in the application 

of that regulation, treatment different from other EU policies;
154

 and (iv) leniency 

and co-operation programmes are not the only means of ensuring compliance with 

EU competition law since actions for damages can make a significant contribution 

to the maintenance of effective competition in the EU.
155

 This judgment of the 

General Court clearly resembles the approach in Pfleiderer
156

 in favour of a degree 

of disclosure of leniency corporate statements and the idea that private enforcement 

can have also a deterrent effect, as stated in Courage and Manfredi
157

.  

However, in 2014, the ECJ in EnBW Energie Baden-Württemberg AG
158

 ruled that 

the Commission is allowed to rely on a general presumption that access to 

documents by third parties in cartels procedures undermines the protection of the 

commercial interests of the undertakings involved and the purpose of the 

investigations relating to the proceeding.
159

 According to the Court, the exceptions 

to the wide right of access provided by Article 4 of the Transparency Regulation 

cannot be interpreted without taking into account the specific restrictive rules 

governing access to documents in cartel proceedings as laid down by Regulations 
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1/2003 and 773/2004.
160

 Pursuant to Articles 27(2) and 28 of Regulation 1/2003 

and Articles 6, 8, 15 and 16 of Regulation 773/2004, access to documents, either 

submitted voluntarily (as with leniency statements) or under compulsion
161

 is 

confined to the ‘parties concerned’ and to ‘complainants’ whose complaints the 

Commission intends to reject, subject to the protection of the business secrets and 

other confidential information of undertakings and internal documents of the 

Commission and NCAs.
162

 Such a strict presumption is however mitigated, 

according to the ECJ, by the possibility for third parties to demonstrate that a 

specific document, the disclosure of which has been requested, is not covered by 

that presumption or that there is an overriding public interest in such disclosure.
163

 

Arguably, this burden of proof on claimants would not undermine their right to 

compensation.
164

   

This solution
165

 - quite surely influenced by the latest orientation of the 2014 

Directive towards non-disclosure - is questionable, especially because it poses on 

claimants – already burdened by 'information asymmetry' – a further burden before 

the Commission and the NCAs. Such a rule can represent a significant hurdle to the 

establishment of an effective private enforcement system as envisaged by the 2014 

Directive.  

3. Concerns related to forum shopping  

One of the main goals of the 2014 Directive is '(…) to increase legal certainty and 

to reduce the differences between the Member States as to the national rules 

governing actions for damages'.
166

 According to the Commissioner Almunia, 'the 

Directive will eliminate the present obstacles and establish minimum standards 

applicable everywhere across the Union'.
167

 However, some doubts remain as to the 

possibility of creating a level-playing field of access to evidence. Due to 

differences in domestic civil procedures not 'levelled' by the 2014 Directive, it may 

be possible that claimants could benefit from a broader access to evidence in 

certain EU jurisdictions, perhaps compensating the denied access to leniency 

                                                      
160

 Ibid, para 83.  
161 

Ibid, para 100.  
162

 Ibid, para 86. 
163

 Ibid, para 100. 
164

 Ibid, para 104-107. 
165

 This orientation of the ECJ has been recently embraced also by part of the doctrine. See 

on the point Andreas Schwab, ‘Finding the Right Balance – the Deliberations of the 

European Parliament on the Draft Legislation Regarding Damage Claims’ (2014) 5 Journal 

of European Competition Law & Practice 65. 
166

 2014 Directive, (n 52) Recital 9.  
167 

Joaquín Almunia, 'Developments in EU Competition Policy' (European Competition 

Day, Athens, 10 April 2014), European Commission – SPEECH/14/312 

<http://europa.eu/rapid/press-release_SPEECH-14-312_en.htm> accessed 9 July 2014. 
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corporate statements. Consequently, even once the 2014 Directive will be 

implemented, claimants may still choose to bring their claims in such favourable 

jurisdictions.
168

 

One example is the United Kingdom which is considered an 'attractive place in 

which to litigate antitrust disputes'
169

 and which will probably continue to be so in 

the future.
170

 One of the factors
171

 determining such attractiveness is the extensive 

rule on access to evidence based on 'pre-trial adversary disclosure'. In High Court 

proceedings,
172

 disclosure is governed by part 31 of the Civil Procedure Rules 

(CPR)
173

 which requires the parties to search for and disclose all documents in their 

control on which they rely but also documents which adversely affect their own 

case, adversely affect another's party case or support another party's case. 

Moreover, since April 2013, in large cases parties are also required to complete a 

Disclosure Questionnaire at the outset of the disclosure phase, in order to inform 

the Court and the other parties of documents which may exist and where they are 

located. On the basis of the answers to the Disclosure Questionnaire, the parties 

can agree, or the Court order, which documents the other party may inspect. This 

tool provides greater transparency as to the existence of documents and also saves 

                                                      
168 

In the EU the choice of jurisdiction in civil and commercial matters and of the applicable 

law to non-contractual obligations in litigation cases with cross-border features (as a good 

number of cartel cases currently is) is governed by, respectively, Regulation 44/2001 

(Bruxelles I) and Regulation 864/2007 (Rome II) (n 33). See in particular, as to the 

numerous jurisdictions available to claimants, Articles 2, 5(3), 5(1)(a) and 6(1) of Bruxelles 

I and, as to the applicable law, Article 6 of Rome II. Please note that Bruxelles I has been 

replaced by Regulation EU 1215/2012 of 12 December 2012, which for the most part will 

enter into force on 10 January 2015 (n 33). 
169

 Lesley Farrell and Sarah Ince, ‘Private enforcement in the UK’ (2008) 

<www.mondaq.com/article.asp?articleid=67882> accessed 13 July 2014.  
170

 For a summary of the England and Wales private antitrust litigation system see 

Elizabeth Morony and John Alderton, 'England and Wales' in Samantha Mobley (ed) 

Private Antitrust Litigation in 24 Jurisdiction Worldwide (Getting the Deal Through - 

Global Competition Review, Law Business Research Ltd, 2014). 
171

 Other factors making England and Wales a popular jurisdiction to bring private antitrust 

claims are the existence of a specialist competition court, the CAT (Competition Appeal 

Tribunal), having jurisdiction to hear follow-on damage claims, with procedural rules more 

flexible than the Civil Procedure Rules applicable in High Court Proceedings. The cost 

factor is also relevant, since it is possible to enter into 'conditional fee arrangements' with 

lawyers, according to which no or little payment is due to lawyers in the event of an 

unsuccessful claim but an 'uplift' of up to 100 per cent of the basic fees is payable if they 

win (known as a 'success fee'). Finally, in June 2013 a draft Consumer Right Bill was 

published providing for specific rules in consumer protection in the field of competition, 

seeking therefore to make it easier to gain access to redress where there has been an 

infringement of antitrust provisions. See Morony and Alderton (n 170). 
172 

The High Court can hear both follow-on and stand-alone claims, while the CAT has 

jurisdiction to hear only follow-on damages claims.  
173

 Civil Procedure Rules 1999. 

http://www.mondaq.com/article.asp?articleid=67882


Global Antitrust Review 2014  107 

 

the costs of retrieving irrelevant documentation. In the Competition Appeal 

Tribunal (CAT), the rules on disclosure are more general,
174

 since the CAT has full 

discretion to give directions for the disclosure of documents but the defendant 

should nonetheless disclose evidence that is potentially helpful to the claimant. 

Germany and The Netherlands are also considered attractive jurisdictions for 

claimants to obtain access to evidence held by the defendant under certain 

conditions. On the contrary, Member States with court-centred disclosure 

mechanisms have very limited rules regarding access to evidence, making it 

difficult for claimants to access documentation in the hands of the defendants. For 

instance, in Italy, according to case law, the exhibition order by the judge provided 

by Article 210 of the Codice di Procedura Civile
175

 can be used only if the claimant 

is certain of the existence - in the hands of the defendant - of the requested 

documents and can specifically locate them. This condition is very unlikely to be 

met by victims of competition damages suffering from information asymmetry.  

In light of these differences, it is debatable whether the rigid solution given by the 

2014 Directive denying access to leniency corporate statements could create a 

level-playing field in the EU. Claimants who can afford to bring their claims before 

a court granting broader access to evidence – thus 'compensating' the denied access 

to leniency statements - would be more likely to receive that full compensation 

envisaged by the 2014 Directive. On the contrary, those who cannot afford to 

forum shop would struggle to prove their claims if their national courts have no 

comparable provisions. This situation raises serious doubts as to the consistency of 

this system with the fundamental rights to an effective remedy and a fair trial 

guaranteed by Article 47, in conjunction with Article 51(1) of the Charter of 

Fundamental Rights of the European Union,
176

 since it would jeopardise the right 

to full compensation of victims of competition infringements bringing their claims 

before courts adopting the judicial disclosure procedures. Since an introduction of 

discovery provisions similar to those in force in the UK into the civil procedure of 

all EU Member States is unlikely, civil judges may still have a fundamental role to 

play in 'levelling' the EU access to evidence.  

4. Possible solutions for addressing damages claims  

The fact that the 2014 Directive never allows disclosure of leniency corporate 

statements, without exception, can raise serious issues as to its ability to fulfil the 

goal of full compensation for victims throughout the EU. Moreover, as to the 

desired complementarity of the two systems, the 2014 Directive still seems to give 

                                                      
174 

Competition Appeal Tribunal Rules 2003, s 19(2)k. 
175

 R.D. 28 ottobre 1940 n. 1443. 
176

 Charter of Fundamental Rights of the European Union (n 110).  
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priority to public enforcement – and therefore to the identification and sanctioning 

of cartels by means of the leniency mechanism – rather than to the right of victims 

to be compensated. If after the transposition of the 2014 Directive at the domestic 

level such concerns are considered to have merit, modifications of the dispositions 

regarding disclosure may be proposed. 

In particular, the 'balancing role' of the national judge, as supported by the 

Pfleiderer and Donau Chemie judgments,
177

 could be re-established with 

improvements. The proposal would be that a judge would grant or deny disclosure 

of the leniency statements taking into account the possibility of the claimant 

retrieving other evidence under the applicable domestic law. Should the evidence 

available to the claimant in the specific case be insufficient (e.g. because the 

relevant civil procedure rules embrace a strict court-centred disclosure 

mechanism), the judge would grant access to leniency statements. This decision 

would not be taken on a discretionary basis like in Pfleiderer and Donau Chemie, 

but it would be shared with the NCA and based on directions in an ad hoc EU 

regulation. This regulation would provide that, in certain EU jurisdictions, 

claimants would be granted access to leniency statements because of the scarcity of 

general evidence available. It can be envisaged that this regulation would grant 

access also in case of ‘not specialised’ claimants, i.e. individuals or small 

companies lacking the technical knowledge to properly prove damages.  

On the contrary, there should be a limitation to disclosure where the claimant holds 

a wide basis of evidence (sufficient to prove the facts, damages and causal link), 

either because wide rules on disclosure apply (for instance the UK rules on pre-trial 

adversarial disclosure) allowing the claimant to access the necessary evidence, or 

because the plaintiff is 'specialised' (e.g. a multinational company having an in-

depth knowledge of the relevant market where the cartel occurred). Should this be 

the case, the judge and the NCA, albeit relying on a general presumption of 

accessibility of documents as stated by the General Court in CDC Hydrogene, 

would deny access to leniency statements on the basis of the rules set out in the EU 

regulation. The rules would describe the specific situations in which the evidence 

held by the claimant would be considered sufficient to base the claim.  

The proposed solution would probably overcome the main concerns raised by the 

current provisions of the 2014 Directive. First of all, it may create a levelled access 

to evidence in all EU Member States, reducing the phenomenon of forum shopping 

and allowing any EU victim of competition infringement, regardless of the 

jurisdiction, to gain the fullest compensation possible in compliance with the 

                                                      
177

 Text to n 107 and n 114 in ch III. 
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fundamental rights to an effective remedy and a fair trial and to the right to 

property.  

Moreover, the proposed solution, due to the envisaged collaboration between the 

judge and the NCA and to the specific rules set forth by the ad hoc regulation, 

would eliminate concerns as to the uncertainty of law which were typical of the 

'balancing exercise' as proposed in Pfleiderer and Donau Chemie. It would affirm 

once again the general principle of full disclosure of documents and, in line with 

case law, it would allow derogations to this principle only in specific cases, strictly 

provided by the regulation, the existence of which would need to be proved by the 

judge and the NCA, with no burden of proof on the claimant. This 'regulated' 

balancing exercise would also be in line with the provision in the 2014 Directive 

that the disclosure of documents, other than the leniency statement, should be 

proportionate to the evidence already available.
178

  

In brief, this solution – with all the proper adaptations which only EU institutions 

are in the position to provide - has the potential of striking a balance between 

private and public enforcement while strengthening private enforcement thanks to a 

wider access to evidence. It is not to the detriment of wishtleblowers, since they 

will have a fairly clear picture of the possibility of disclosure of their leniency 

statements in their jurisdiction. Clearly, such a 'clear picture' may discourage the 

members of a cartel to ‘blow the whistle’ in many cases, at least in jurisdictions 

where disclosure of evidence is generally difficult. However, the leniency 

mechanism will probably not be completely set aside as the members of a cartel 

will continue to consider the opportunity to apply for leniency and to receive 

immunity or discounts from fines and the possibility of limitation of the joint and 

several liability in any follow-on action for damages, as introduced by the 2014 

Directive. This option may be more desirable to an infringer than being fully fined 

and jointly and severally liable for damages. 

Moreover, in the long run, the possibility of disclosure of leniency corporate 

statements as proposed would hopefully trigger a 'virtuous cycle': the real 

possibility of an action for damages would discourage companies from engaging in 

cartels from the beginning. In brief, the stronger the system of private enforcement 

the greater its deterrent effect and, consequently, the greater the prevention of anti-

competitive conducts. Indeed, the non-existence of cartels would be much more 

desirable than their existence 'mitigated' by leniency. 

This Section has identified the two main ‘shadows’ of the ‘black list’ provided by 

the 2014 Directive in its questionable consistency with the right to access to 

documents as set forth by the Transparency Regulation and in the risk of further 

                                                      
178

 2014 Directive, (n 52) Article 5(3)(a).  
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strengthening the forum shopping phenomenon across the EU. The solution 

proposed, inspired by the Pfleiderer and Donau Chemie judgments, identifies the 

judge and the NCA as the most suitable subjects to discern whether to grant or to 

deny access to leniency corporate statements. The relevant decisions would not be 

taken on a discretionary basis, but according to specific rules of an ad hoc 

regulation which would take into account the degrees of access to evidence in EU 

Member States as well as the specific knowledge of the cartel by the claimant. This 

solution would guarantee a fairer access to evidence in follow-on actions for 

damages in the EU.  

V. Conclusion 

Undeniably, much progress has been made by the EU towards an efficient system 

of private competition law enforcement in the last decades. After many years 

dominated by fragmented regimes across the EU, the time has come for the 

creation of a harmonised framework thanks to the 2014 Directive. The relationship 

between the public and the private side has been a difficult one, with many scholars 

supporting the exclusive role of fines in pursuing deterrence while others, backed 

by the ECJ judgments of Courage and Manfredi, sustaining that damages should 

also have an important deterrent effect. To achieve such deterrence, the threat of an 

action for damages should be a reality and not just a remote possibility. 

Accordingly, claimants should be in the position to properly base their claims, 

overcoming the information asymmetry of which they suffer. 

Self-incriminating statements provided by infringers in the context of the leniency 

mechanisms would in no doubt be key for claimants. Granting access to leniency-

related documents would strengthen the role of private actions and the right of 

victims of competition infringements to full compensation; however, it may 

prevent members of a cartel from whistleblowing, thereby weakening the EU 

public enforcement, currently relying on the declarations made by leniency 

applicants. Finding a balance is a very difficult task.  

The 2014 Directive tries to achieve such a balance by strengthening the position of 

claimants (for instance by the binding probative value of a decision of a NCA and 

the presumption that cartels cause harm) and seeking to preserve and encourage the 

leniency system (as by the limitation, under specific conditions, of the joint and 

several liability of the leniency applicant). However, one can argue that the balance 

is not likely to be achieved by the disposition of the 2014 Directive which denies 

any access to leniency corporate statements. The provision has been identified as 

inconsistent with the right to full access to documents as provided by the 

Transparency Regulation and as increasing forum shopping as victims seek to 

'compensate' the absence of access to leniency statements.  
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This scenario clearly clashes with the main goals pursued by the 2014 Directive, 

namely the full compensation for victims and the creation of a system where public 

and private enforcement are strictly complementary. A solution has been proposed 

which, based on the general principle of full access to documents, designates the 

national judge, along with the NCA, to carry out - on the basis of an ad hoc EU 

regulation – a balancing exercise granting or denying access to leniency statements. 

The decision would be based on the effective availability of useful evidence in the 

hands of the claimants, in light of the applicable domestic system of disclosure as 

well as of the specific knowledge of the cartel and of the market concerned held by 

the claimant. 

By generally granting access to leniency statements and denying it solely in 

specific circumstances – i.e., when the claimant is facing no hurdles in retrieving 

other supporting evidence because of favourable rules on disclosure of evidence or 

where the claimant is a multinational company with a good knowledge of the cartel 

and the relevant market – this solution may create a level-playing field across the 

EU and encourage private actions. Applications for leniency may be discouraged, 

but not completely set aside, since immunity or reduction from fines and the 

subsequent possible exclusion of joint and several liability in an action for damages 

may still be more attractive than being fully fined and jointly and severally liable. 

An effective system of private enforcement would finally trigger a 'virtuous cycle', 

creating more deterrence on companies and finally preventing the creation of 

cartels: prevention is always better than cure.  

Consequently, the described solution could be perceived as a quite idealistic one. 

However, should it be taken into consideration in the course of the five-year 

monitoring period by the Commission, it may represent a further step towards 

democracy and equality in the EU.  
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The inadequacy of the European Commission’s 

Remedies for Microsoft’s tying practices in the 

Microsoft Cases: Casting doubt on the suitability 

of the Commission’s approach for an Information 

Technology Economy  

AYSHA SANAD* 

 

This article examines whether the remedies that the European Commission 

imposed for Microsoft’s tying practices in Microsoft I and Microsoft II were 

adequate. To this end, the article first identifies the three main objectives 

that competition law remedies aim to achieve and explains how the imposed 

remedies fall short of accomplishing these objectives. Then, the question 

whether categorising Microsoft’s practices under the essential facilities 

doctrine would have made a difference in designing adequate remedies is 

considered. However, the conclusion reached is that this is rather unlikely, 

even if the Commission were to succeed in establishing Microsoft’s liability 

under this doctrine. Against this backdrop, the article demonstrates that the 

Commission’s inability to design an appropriate remedy raises doubts about 

the soundness of the competition claim brought against Microsoft and takes 

the view that the Commission’s position should be revisited in relation to 

Information Technology Economy. 

 

I. Introduction 

The Microsoft litigation started in the United States but the multinational presence 

of the software giant led to the initiation of competition investigations in other 

jurisdictions as well, including Europe. More specifically, the European 

Commission (‘the Commission’) opened two investigations into the following 

practices which were preliminarily considered to amount to abusive tying by 
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Microsoft in breach of Article 102 of the Treaty of the Functioning of the European 

Union, namely Microsoft’s practice of bundling Windows Media Player (‘WMP’)  

with its Windows Operating System (‘Windows OS’), hereafter referred to as 

Microsoft I; and Microsoft’s practice of bundling Internet Explorer (‘IE’) with its 

Windows OS, hereafter referred to as Microsoft II.
1
Microsoft I and Microsoft II are 

also collectively referred to in this article as the Microsoft cases.  

Microsoft I started in 1998 and a decision against Microsoft was made by the 

Commission in 2004, finding that Microsoft’s tying of WMP to Windows OS was 

contrary to Article 102 TFEU. It is should be noted that Microsoft I also included 

claims against Microsoft regarding its refusal to provide interoperability 

information to its competitors. The focus of this article is on the tying claims only. 

In addition, the remedial part of the decision included the following: (1) an order 

for Microsoft to pay a massive fine of €497,196,204; (2) the requirement to 

disclose interoperability information to a certain standard; (3) the obligation to 

provide an unbundled version of Windows OS which does not include WMP 

(unbundled Windows OS); (4) appointment of a Monitoring Trustee on Microsoft’s 

expense to oversee the enforcement of the interoperability and tying part of the 

remedial order.
2
 Microsoft II started in 2007 and was concluded by a commitment 

decision adopted by the Commission in 2009. The decision made the commitments 

submitted by Microsoft – for the purpose of alleviating the Commission 

competition concerns relating to the bundling of IE with Windows OS – binding on 

Microsoft. The second part of this article will provide more background and details 

of both cases. 

This article considers whether the behavioural remedies imposed on Microsoft for 

its tying practices in the Microsoft cases, namely the provision of the unbundled 

                                                      
1
 Article 102 of the TFEU states ‘Any abuse by one or more undertakings of a dominant 

position within the internal market or in a substantial part of it shall be prohibited as 

incompatible with the internal market in so far as it may affect trade between Member 

States.’ 

Such abuse may, in particular, consist in: 

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair 

trading conditions; 

(b) limiting production, markets or technical development to the prejudice of consumers; 

(c) applying dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; 

(d) making the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts.’ Available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML 
2
 Case COMP/C-3/37.792 Microsoft - Commission Decision of 24.03.2004 relating to a 

proceeding under Article 82 of the EC Treaty available at 

http://ec.europa.eu/competition/antitrust/cases/dec_docs/37792/37792_4177_1.pdf 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML
http://ec.europa.eu/competition/antitrust/cases/dec_docs/37792/37792_4177_1.pdf
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Windows OS and the commitments, were adequate. For this purpose, part three of 

this article provides a review of the literature on the objectives of competition law 

remedies. In light of the objectives defined, part four discusses the adequacy of the 

remedies imposed. Adequacy is measured in this article according to the following 

criteria: firstly, whether the remedy effectively ends the infringement and its effect, 

i.e. whether it restores competition; secondly, whether the remedy improves 

consumer choice; and thirdly, whether the remedy protects the competitive process 

– as opposed to protecting competitors only. This article aims to illustrate that the 

remedies imposed in the Microsoft cases are inadequate because they do not fulfil 

the abovementioned objectives.  

Part four also examines the question whether considering Microsoft’s practices as a 

refusal to supply access to an essential facility would aid the design of more 

appropriate remedies. Accepting Judge Posner’s proposition that the availability of 

an adequate remedy is indicative of the soundness of the competition claim being 

brought against an undertaking,
3
 the intention behind this question is to 

demonstrate that an adequate remedy seems unachievable even under a different 

classification of the allegedly abusive conduct. On this basis, the article highlights 

the merits of the arguments requesting the Commission to revisit its position on the 

Microsoft cases for the sake of developing a coherent competition policy for 

information technology economy.  

This article should not be understood as suggesting that the Commission has not 

properly established a tying abuse. By contrast, this article supports the view that 

the traditional competition rules applied should have been adapted to accommodate 

the requirements of information technology industry as characterised by strong 

network effects and endogenous market entry. The article also supports the 

argument that while the categorisation of Microsoft’s practices as tying has 

facilitated the finding of an infringement, considering the practices under the 

essential facilities doctrine is not likely to do so.
4
 Even if liability is established 

under the essential facilities doctrine, this article aims to cast some doubts on the 

possibility of designing an adequate remedy without interfering - most probably in 

a negative manner - with the peculiar competitive structures and processes 

occurring within the information technology and software markets involved.  

II. Background - The EU Microsoft cases 

                                                      
3
 Below n 37. 

4
 This article does not conclude whether or not liability under the essential facilities 

doctrine is possible. A full analysis of economic and legal factors is beyond this article and 

its aims. However, this article looks to the relevant case law on essential facilities and 

comments from relevant literature to demonstrate that such a finding is unlikely. 



         An assessment of the Commission’s remedies in Microsoft I and II 116 

Since this study focuses on the Commission’s findings and remedies imposed on 

Microsoft for its tying practices, this section will focus on the tying aspects of the 

Microsoft cases only.  

Microsoft I  

On December 10, 1998, Sun Microsystems Inc. (‘Sun’) complained to the 

European Commission that Microsoft had infringed Article 102 and had abused its 

dominant position in the market for Client PC Operating Systems following 

Microsoft’s refusal to provide interoperability information which workgroup server 

operating systems required.
5
 Following this complaint, the Commission issued a 

statement of objections to Microsoft on August 1, 2000 which only focused on the 

Commission’s concerns regarding Microsoft’s refusal to supply interoperability 

information. Meanwhile, in February 2000, the Commission decided to widen the 

scope of the investigation on its own initiative and included an inquiry into 

Microsoft’s incorporation of a WMP into Windows OS. As such, a second 

statement of objections was issued on August 30, 2001 which included the 

Commission’s concerns relating to the interoperability information and tying of 

WMP to Windows OS.
6
  

On 24 March 2004 the Commission issued decisions pursuant to Article 7 of 

Regulation 1/2003.
7
 The Commission found Microsoft to be dominant in the 

working group server market.
8
 At the outset of its analysis of Microsoft’s tying 

practices, the Commission sets out the following four cumulative elements required 

to make a finding of prohibited tying under Article 102 TFEU:  

1. the tying and tied goods are two separate products;  

                                                      
5
 The Commission explains the term ‘working groups server operating systems’ at para 53 

of its decision: ‘The present case focuses on ‘work group server services’, which are the 

basic infrastructure services that are used by office workers in their day-to-day work, 

namely sharing files stored on servers, sharing printers, and the ‘administration’ of how 

users and groups of users can access these services and other services of the network (for 

example, applications installed on the client PCs or servers). ‘Work group server operating 

systems’ are operating systems designed and marketed to deliver these services collectively 

to relatively small numbers of client PCs linked together in small to medium-sized 

networks’ - Case COMP/C-3/37.792 Microsoft - Commission Decision of 24.03.2004 

relating to a proceeding under Article 82 of the EC Treaty available at 

http://ec.europa.eu/competition/antitrust/cases/dec_docs/37792/37792_4177_1.pdf. 
6
 European Commission Press Release - IP/01/1232 ‘Commission initiates additional 

proceedings against Microsoft’ issued on 30 August 2001 available at 

http://europa.eu/rapid/press-release_IP-01-1232_en.htm?locale=en. 
7
 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the 

rules on competition laid down in Articles 81 and 82 of the Treaty available at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:l:2003:001:0001:0025:en:PDF. 
8
 See n 5, para 471. 

http://ec.europa.eu/competition/antitrust/cases/dec_docs/37792/37792_4177_1.pdf
http://europa.eu/rapid/press-release_IP-01-1232_en.htm?locale=en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:l:2003:001:0001:0025:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:l:2003:001:0001:0025:en:PDF
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2. the undertaking concerned is dominant in the tying product market;  

3. the undertaking concerned does not give customers a choice to obtain the 

tying product without the tied product; and  

4. tying forecloses competition.
9
 

The Commission found that Microsoft’s conduct fulfils these four elements and 

therefore is considered an infringement of Article 102 TFEU.
10

 The Commission 

also found that the justifications provided by Microsoft for tying WMP to 

Windows OS do not outweigh the negative effects resulting from the tie and, 

hence, the justifications were not acceptable.
11

 

The Commission also explains the theory of harm which underpins and supports 

the finding of this infringement. The Commission maintains that Microsoft’s tying 

practice is harmful to competition for two main reasons. First, the Commission 

contends that Microsoft has - through tying WMP with Windows OS – used 

‘Windows [OS] as a distribution channel to anti-competitively ensure for itself a 

significant competition advantage in the media player market’. As such – the 

Commission concludes – ‘competitors, due to Microsoft’s tying, are a priori at a 

disadvantage irrespective of whether their products are potentially more attractive 

on the merits’. Additionally, the Commission took the view that this practice will 

increase entry barriers for content and application developers. This situation is 

‘sustainable’ especially since the media player market is characterised by network 

effects, which will ‘work in favour of a company which has gained a decisive 

momentum’ and ‘will amount to entry barriers for potential competitors’.
12

 The 

Commission also took the position that Microsoft’s conduct shielded Microsoft’s 

position from potential competition with ‘more efficient media player vendors’ and 

distorted competition within ‘a market which could be a hotbed for new and 

exciting products springing forth in a climate of undistorted competition’.
13

   

                                                      
9
 See n 5, para 794. 

10
 See n 5, paras 799 – 954. 

11
 See n 5, paras 956 – 970. 

12
 On network effects and two-sided markets see Simon Bishop and Mike Walker, The 

Economics of EC Competition Law: Concepts, Application and Measurement (Sweet and 

Maxwell Thomson Reuters, 3
rd

 ed, 2010): The market is a ‘two-sided market’ which occurs 

‘where there are two distinct customer groups that have inter-related demand and so one or 

both groups impose a positive externality on the other…Where the value of a platform to 

each consumer increases, pricing should take this positive externality into account ..Two 
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Secondly, the Commission maintains that Microsoft tying practice was used to 

leverage its dominant position into related markets, thus widening the scope of 

competitive harm. The Commission explains that the ‘tying of WMP allows 

Microsoft to anti-competitively expand its position in adjacent media-related 

software markets and weaken effective competition to the eventual detriment of 

consumers’. According to the Commission, such conduct ‘also sends signals which 

deter innovation in any technologies which Microsoft could conceivably take 

interest in and tie with Windows [OS] in the future (…) thereby weakening both 

software developers incentives to innovate in similar areas and venture capitalists 

proclivity to invest in independent software application companies’. As such, the 

Commission took the view that there is a ‘reasonable likelihood’ that Microsoft 

tying practice will lead to lessening of competition and an ‘effective competition 

structure’ will not be guaranteed in the foreseeable future.
14

 For these reasons, the 

Commission found that Microsoft has infringed Article 102 TFEU ‘by making the 

availability of the Windows Client PC Operating System conditional on the 

simultaneous acquisition of Windows Media Player from May 1999 until the date 

of [the d]ecision’.
15

 

Therefore, the Commission imposed on a Microsoft a behavioural remedy pursuant 

to Article 7 of Regulation 1/2003 requiring Microsoft to offer – within 90 days 

from date of notification of the decision - a full-functioning unbundled Windows 

OS. The Commission did not prohibit Microsoft from offering the bundled 

Windows Client PC Operating System.
16

 

Microsoft II 

On 13 November 2007, the Commission received a complaint against Microsoft 

from the Norwegian software developer Opera Software ASA (‘Opera’). Opera 

complained that Microsoft’s tying of IE to Windows OS ‘foreclosed competition 

on the merit within the web browser market’ and did not allow Opera’s web 

browser ‘to compete on the merits’. The Commission notified Microsoft of its 

Statement of Objections on January 15, 2009. In response to the objections raised 

by the Commission, Microsoft submitted commitments on October 7, 2009. 

Following consultation with third parties, the Commission informed Opera on 23 

October 2009 that the proposed commitments are considered ‘prima facie capable 

of meeting the Commission's competition concerns’ and that the Commission ‘took 

the preliminary view that there were insufficient grounds for conducting a further 

investigation into the alleged infringement’. Following the receipt of comments 
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16
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from Opera, an amended proposal for commitments was submitted by Microsoft 

and the final signed version was submitted on 1 December 2009.
17

 

By adopting a decision pursuant to Article 9 of Regulation 1/2003,
18

 the 

Commission made the following commitments proposed by Microsoft binding on 

Microsoft for five years from the date of the decision:
19

 

1. Web browser commitments: Microsoft committed to ‘make available a 

mechanism in Windows Client PC Operating Systems within the European 

Economic Area (‘EEA’) that enables OEMs and end users to turn Internet 

Explorer off and on’.
 20

 This means that by turning IE off, IE’s browser 

frame window and menus ‘will not be accessible and will not otherwise 

launch programmatically’. Additionally, Microsoft will ensure that: 

‘(i) [IE] it can only be turned on through user action specifically aimed at 

turning on Internet Explorer;  

(ii) the user interface cannot be called upon by applications; and  

(iii) no icons, links or shortcuts or any other means will appear within 

Windows to start a download or installation of Internet Explorer’.
21

 

OEMs will also be free to pre-install and set as default the web browser(s) 

of their choice on PCs they ship. Microsoft also committed that its PC 

Productivity applications distributed in the EEA ‘shall not include any 

icons, links or short-cuts or provide any other means to start a download or 

installation of Internet Explorer’ and that Microsoft shall not use Windows 

Update to offer new versions of Internet Explorer.
22

 

2. Commitments with regard to a browser choice screen: The Commission 

explains that, for those users who have chosen Internet Explorer as their 

default web browser, a Choice Screen is to be provided by Microsoft to 

provide such users with ‘an opportunity to choose whether and which 

competing web browser(s) to install in addition to the one(s) they already 

have in a fair and unbiased way’. The Choice Screen software will be 

distributed by means of update to all users within the EEA of Windows 

                                                      
17 
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18 
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XP, Windows Vista and Windows Client PC Operating Systems, by means 

of Windows Update.
23

 

Although the Article 9 decision does not entail the finding of an infringement of 

Article 102, the Commission still provisionally concludes that Microsoft’s practice 

fulfils the four elements of abusive tying.
24

 Further, the Commission elaborates on 

the competition concerns relating to Microsoft’s conduct. The Commission 

advocates a theory of harms similar to that adopted in Microsoft I. First, the 

Commission stresses the distributive advantage which Microsoft creates by tying 

IE to Windows OS. While the Commission acknowledges that downloading 

bowsers from the internet is an important and inexpensive distribution channel, the 

Commission observes that there are other costs which prevented the consumers 

from switching from a pre-installed web browser. These costs included ‘searching, 

choosing and installing such a competing web browser, which can stem from a lack 

of technical skills, or be related to the user's inertia’. As such, the Commission 

considered that the foreclosing effect of Microsoft’s tying will reach businesses 

and individual consumers.
25

 Secondly, the Commission maintains that because web 

browsers ‘constitute software platforms’ for which ‘content and application are 

developed’, the dominance of Internet Explorer in the web browser market which 

is created by Microsoft tying IE to Windows OS (the market for which Microsoft is 

also dominant) acts as an incentive for content and application developers to 

develop software for Internet Explorer ‘primarily’ or ‘at least not to develop only 

for other web browsers’. As a result, the Commission took the preliminary view 

that Microsoft was leveraging its dominance in the PC Client Operating system 

market into the neighbouring content and application development market with the 

result of stifling innovation in web development.
26

 Thirdly, the Commission notes 

the possibility of web browsers becoming the main gateway of interacting with 

consumers and reducing dependency on operating systems. Therefore, the 

Commission is concerned that Microsoft ‘countered this platform threat from other 

web browsers’ and is reinforcing its dominance in the operating systems market 

through tying IE to Windows OS.
27

 

It is therefore evident from the above paragraphs that the Commissions adopts a 

similar theory of harm to consumers and the competitive process in both Microsoft 

I and Microsoft II: 
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1. Due to the coercion which tying entails, anticompetitive effects result from 

Microsoft’s not providing OEMs - and ultimately consumers – with the 

option of purchasing Windows OS without WMP or IE. 

2. Due to network effects by which the information technology markets are 

characterised, Microsoft is leveraging the dominance it has in the market 

for operating systems to achieve similar ubiquity in the media player 

market by tying WMP and IE to Windows OS and using Windows OS as a 

distribution channel. This has the effect of raising entry barriers to other 

media player developers and shields WMP and IE from competition on the 

merits within the market; 

3. Further, network effects also enable Microsoft to leverage the dominance it 

is abusively creating in the media player market to neighbouring related 

markets by positioning WMP and IE as software platforms for media and 

web content and applications respectively. Therefore, content and 

application developers have in incentive to develop content and 

applications primarily for WMP or internet explorer or at least not 

exclusively for other media players.  As a result, the competitive structure 

is distorted and innovation in the web and media is stifled. 

 

III. The objectives of antitrust remedies 

To properly address the question of the adequacy of the remedies imposed by the 

Commission for Microsoft’s tying practices in the Microsoft cases, it is essential to 

understand the purpose of competition law remedies. In addition, it is also 

important to look at relevant legislation, cases and literature in order to identify the 

guiding principles and considerations to be taken into account when designing 

remedies.  

Regulation 1/2003, which gives the Commission the power to impose remedies in 

the context of its enforcement activities, reveals the first obvious purpose of such 

remedies, that is, to bring the competition law infringement to an end. Article 7 

explicitly explains that for this purpose - and upon finding an infringement of 

Articles 81 or 82 EC (now Articles 101 or 102 TFEU) - the Commission has the 

power to impose ‘any behavioural or structural remedies which are proportionate to 

the infringement committed and necessary to bring the infringement effectively to 

an end’.
28

  In addition to Article 7, Article 9 of Regulation 1/2003 also provides for 

the possibility for the Commission to issue commitment decisions, whereby 

commitments alleviating the Commission’s competition concerns voluntarily 

offered by the undertakings that are subject to investigation are made binding on 
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them.
29

 Generally, remedies adopted under Regulation 1/2003 are aimed at ending 

the infringement and its effects.
30

 In this sense, the remedial objective of restoring 

competition has also an important consumer welfare dimension,
31

 to the extent that 

remedies offer restitution to aggrieved plaintiffs and consumers.
32

 

That said, however, remedies should be designed to protect the competitive process 

and not competitors. In the process of designing a remedy, certain costs and 

benefits are relevant. The exercise involves a balancing of the costs and benefits of 

the proposed remedy for the parties, the relevant competition authority, customers 

and the general public. These include the benefits that consumers and the 

competitive process within a market will derive from the proposed remedy.
33

 It is 

important to stress that the aim of a remedy is to ‘restore’ competition and not to 

‘create’ it. Therefore, it is important to ensure that remedial intervention will not 

                                                      
29

 See n 7, Recital 13 Regulation 1/2003 states: ‘Where, in the course of proceedings which 
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30

 Per Hellstrom, Frank Maier-Rigaud and Friedrich Wenzel Bulst, ‘Remedies In European 
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the Commission is empowered to also reverse ‘ongoing competitive consequences’. See 

also Case C-1 19/97 Ufex and others v Commission [1999] ECR 1-1341. 
31

 Ioannis Lianos, ‘The availability of Appropriate Remedies A Limit to Competition Law 

Liability Under Article 102 TFEU? The Mischiefs of Discretionary Remedialism In 

Competition Law’, in Federico Etro and Ioannis Kokkoris (eds), Competition Law and the 

Enforcement of Article 102 (OUP 2010) 
32

 See n 31; Lianos states: ‘Remedies seek generally to restore ‘the plaintiff’s rightful 
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never violated the law…[or] to restore the defendants to the defendant’s rightful position, 
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attention of competition law enforcers’ at both the liability and remedy phases of a decision 
33
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and ‘longer-term disincentives’; see Pierre Larouche,  ‘Legal Issues Concerning Remedies 
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http://papers.ssrn.com/soL3/papers.cfm?abstract_id=832025. 
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harm lawful competition within a market.
34

  Further, remedial intervention of the 

court or competition authority should be at the level that allows ‘self-correcting 

forces’ within a relevant market to ‘restart’.
35

 Therefore, remedies which prevent 

competition on the merits do not preserve the competitive process and should not 

be imposed, even if a dominant firm’s smaller rivals find it harder to compete.  

Even a remedy which does not prevent competition on the merits can affect the 

dominant firm’s incentives to innovate and compete, if a remedy ‘directly limits 

the degree of permissible marketplace success or effectively punishes success 

through the imposition of additional remedies’.
36

 Since remedies are aimed at 

training dominant firms with regards to acceptable conduct when competing on the 

merits, such remedies should not have the effect of altering a dominant firm’s 

incentive to engage in competitive process.
37

 Therefore, it seems logical and fair 

that the process of ‘natural selection’ should be allowed to take its course within a 

given market. This will result in the survival of the fittest market players and 

inevitably competition forces will eliminate the weak competitors who are unable 

to keep up with innovation and competitive pricing within a given market.
38

  

Additionally, an agreement on the importance of the existence of a close nexus 

between the finding of an infringement and the remedy designed to effectively end 

it can be found in the rulings of the European Courts and the literature relating to 

remedies.
39

 Considering the aim of restoring competition which entails ending the 

infringement and any effect(s) on a relevant market, this nexus seems to require 

that remedies are designed to cure the consumer harm which underpins the finding 

of an infringement in a given case.
40

 Therefore, the process of designing an 

adequate remedy requires ascertaining the type of violation and the resulting harm 

to consumers and competition.
41

 In this regard, it has also been argued that in 

certain cases going beyond the traditional approach of mirroring the abuse may be 

warranted and might be necessary to ensure the effectiveness of remedies.
42
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Nevertheless, a clear disagreement between the scholars can be observed on the 

question to what extent this connection should affect liability issues and findings of 

an infringement. On the one hand, some scholars have stressed the importance of 

thinking of an appropriate remedy at the outset because crafting effective remedies 

is not an easy process and a bad remedy may cause more harm than inaction. 

Further, this thinking process may yield the conclusion that competitive harm does 

not exist and – using Judge Posner’s words – it may thus indicate the ‘soundness of 

antitrust claim’.
43

 In addition, splitting the question of liability from the remedy 

design will not result in a consistent theory of competition law remedies.
44

 On the 

other hand, while other scholars submit to the benefits of early consideration of 

remedies, they stress that the question of finding an infringement and designing a 

remedy should remain strictly separated and the first should not be dependent on 

the latter. Further, supporters of this view maintain that - in the process of finding 

an infringement - competition authorities should not shy away from making such 

finding and ‘must not succumb to an ‘if you can't fix it easily, it ain't broke’ 

fallacy’ when faced with cases where the required remedial action is not clear from 

the outset.
45

 Nonetheless, the arguments for early contemplation of remedies are 

much more convincing especially in light of the possible negative effects which 

remedies may have on innovation incentives of market players and their 

willingness to engage in lawful competitive behaviour.   

IV. Analysis of the Microsoft remedies  

To assess the adequacy of the remedies imposed by the Commission for 

Microsoft’s tying practices in the Microsoft cases, it is important to assess them in 

light of the defined objectives. With this in mind, the purpose of this part of the 

article is to evaluate whether the behavioural remedies imposed by the Commission 

in relation to Microsoft’s tying practices in Microsoft I and Microsoft II have 

fulfilled the objectives set out in the introduction.  

The requirement of bringing an infringement to an end is straightforward. 

However, the restorative function of a remedy and the requirement of undoing the 

anticompetitive effects on the market entail ensuring two additional requirements, 

which shall also be considered. Firstly, the existence of an appropriate ‘fit’ between 

the remedy and the theory of harm adopted by the Commission;
46

 and secondly, 

that the remedy is capable of altering the incentives of the market players in the 

market in such way that competitive market structure be restored. 
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1. The Microsoft I remedy for tying WMP to Windows OS 

In terms of bringing the infringement to an end, the Commission has adopted the 

traditional approach of mirroring the abuse by ordering Microsoft to provide a 

fully-functioning Windows that does not include WMP. It is important to note that 

following the CFI’s decision, supporters of the decision expected a high demand 

for the unbundled Windows OS.
47

 However, those predictions proved too 

optimistic and inaccurate given the reality of the market conditions and consumer 

behaviour following the implementation of the remedy. The predicted demand of 

OEMs or end-users for the unbundled Windows OS offered by Microsoft in 

compliance with the remedy was very low.
48

 Additionally, the WMP format did not 

dominate the media player and neighbouring markets of content and application 

development, as was expected. Further, powerful competitors did not appear in the 

market for media players.
49

 It is thus evident that the remedy failed to make 

changes in the competitive structure of the market for media players. As several 

scholars including First,
50

 Heiner,
51

 and Economides and Lianos
52

 observed, the 

remedy did not go beyond breaking the tie and making the choice of buying the 

Windows OS without WMP available to OEMS and consumers. As such, it appears 

that this remedy did not maximize consumer choice in the best possible manner. To 

the contrary, the lack of demand for the unbundled Windows OS demonstrates the 

existence of consumer demand for the existing version of Windows OS version.
53

 

It is also questionable whether the remedy effectively restores the competitive 

process since it falls short of altering the incentives of Microsoft or OEMs or 

creates the desired competition restraints on Microsoft.
54

 The failure of the remedy 
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may also be attributable to the logical lack of a demand for a degraded product 

which should have been considered from the outset. It is also crucial that when 

products are imposed as part of a remedial action, the demand for the product 

should be properly evidenced.
55

  The absence of a price differential between the 

Windows OS and the unbundled Windows OS version was a contributing factor to 

the lack of demand for the unbundled product and the limited effects this remedy 

had on consumer choice patterns and Microsoft’s market share in the windows 

media player market.
56

 It is therefore suggested that the remedy proposed by 

Microsoft was more likely to be effective in this respect.
57

  

Most importantly however, the inadequacy of the remedy is rooted in the clear 

disconnect between the theory of harm underpinning the case and the remedy.
58

 In 

this regard, it must be noted that the Commission stressed the distributional 

advantage Microsoft gained by utilizing the ubiquity of Windows OS to gain 

similar ubiquity and strengthen its presence in the market for media players. It is 

true that Microsoft’s distributional advantage was vital to the findings of 

anticompetitive foreclosure in the Commission’s decision. However, this simple 

and traditional approach of merely mirroring the infringement seems to suggest 

that the Commission did not consider how these anticompetitive effects will be 

undone by the remedy imposed. There is much merit in the argument that the 

effects of the theory of harm advocated by the Commission which was based on 

competitors being disadvantaged because of distributional advantage of Microsoft 

could not be undone by designing a remedy that merely mirrors the tying abuse.  

On this basis, it has been argued that when designing effective remedies the 

approach of mirroring the abuse may not be sufficient. Instead, the appropriate 

starting point for remedy designing should be the anticompetitive effects of the 

behaviour subject to enforcement action. Applying this to the Microsoft case, it is 

proposed that considering the anticompetitive effects of a tying abuse should have 

been the starting point when designing possible remedies to be put in place in order 

to ‘neutralise’ them. These anticompetitive effects include imposing price 

differentials on tied bundles, imposition of must-carry obligations, and active 

marketing support.  While it is only natural that the choice of remedy will vary 

                                                      
55
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from one infringement to the other, it is stressed that the suitability of the remedy 

should be assessed predominantly on whether or not it is capable of undoing the 

anticompetitive effects.
59

  This designing method seems to be more capable of 

producing remedies that fit more appropriately with the theory of harm and - as 

consequence – have a greater restorative effect on distorted competition within the 

relevant market.  

2. The Microsoft II remedy for tying IE to Windows OS 

Although the theory of harm adopted by the Commission in Microsoft II matched 

the theory of harm in Microsoft I, the remedies imposed by the Commission were 

quite different. The fact that similar facts and issues call for different remedies is a 

striking indication that the remedies in Microsoft I fell short of what was required 

for them to be effective and thus needed to be redesigned. Following the issuance 

of the Statement of Objections, the Commission published a press release 

responding to Microsoft’s announcement that it will offer an unbundled Windows 

OS without IE within the EEA. The Commission confirmed that it ‘would not 

require Microsoft to provide Windows to end-users without a browser’ and that it 

had considered in the Statement of Objections a ‘ballot screen’ remedy which 

would ‘allow consumers to choose from different web browsers presented to them 

through a 'ballot screen' in Windows’. The Commission also commented that the 

unbundled version would mean that Microsoft is providing less to consumers in 

terms of consumer choice.
60

  

The Commission’s choice not to replicate the remedy imposed in Microsoft I is in 

itself a testimony of the inadequacy of the remedies imposed on Microsoft for its 

tying practices in Microsoft I. Furthermore, the Commission’s press release implies 

that the ballot screen remedy is more suited to address any limitations to consumer 

choice and the concerns relating to anticompetitive foreclosure of rival media 

players caused by Microsoft’s tying of Internet Explorer to Window OS. From a 

consumer choice perspective, it is correct to say that the remedy imposed will 

empower consumers by making numerous choices available to them. Equally, it 

may be argued that the ballot screen remedy is ‘tilted’ against Microsoft and in 

favour of non- Microsoft commercial browser vendors, since Microsoft will be the 

only internet browser developer obliged to provide a ballot screen displaying rival 

browsers even when consumers have chosen it as the default browser. In addition, 

in the event that a non-Microsoft commercial browser vendor is able to reach an 

arrangement with an OEM, whereby its browser would be set as the default, the 
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browser – unlike Internet Explorer – will not be removed via a ballot screen.
61

 

Therefore, there is a strong suggestion that this remedy is not – as it should be – 

aimed at protecting the competitive process. Instead, it seems to go further and to 

be protecting competitors. 

The remedy has also been criticized for several practical implementation problems. 

Equal treatment of third parties is a valid concern: how does the remedy propose to 

provide equal treatment to the third parties in order to restore competition? 

Unequal treatment risks the occurrence of the undesirable result of protecting 

competitors instead of the competitive process. Further, disputes in this area may 

lead to the court or competition authority exercising its power to resolve them 

thereby leading to excessive intervention in the market.
62

 To ensure equal 

treatment, it is imperative that the plaintiffs are not the only beneficiaries of the 

remedy. It is recommended that all third parties are given fair and non-

discriminatory access; however this is highly impractical especially in the case of 

Microsoft where many program developers exist. Therefore, it has been suggested 

that since choosing the beneficiaries is inevitable, then the strongest competitors 

should be the chosen beneficiaries.
63

 Nevertheless, it is doubtful whether this 

suggestion would restore undistorted competition as required or simply perpetuate 

the issue. The process of choosing the beneficiaries of a must-carry remedy almost 

transforms this remedy to a form of regulation and does not preserve the 

competitive process.
64

  

Reasonable concerns regarding the possible negative effects this remedy may have 

on competition within a relevant market or industry have also been voiced. Instead 

of remedying innovation concerns such as those raised by the Commission in the 

Microsoft cases, it appears that such remedy reinforces them. The remedy may 

potentially reduce competitiveness within a market when dominant firms are forced 

to share the benefits of their investments and rivals are ‘relieved’ from investing in 

their own assets.
65

 Further, it is accepted that the existence of more than one 

technological standard – as opposed to competitors using a single standard - is in 

many cases beneficial to consumers. Competitors’ incentives to research and 

develop other standards are weakened by a remedy which ensures access to an 

existing dominant standard.
66

 On this basis, it is safe to say that the remedy 

imposed in Microsoft II may alter the incentives of market players, albeit towards 

the wrong direction. 
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Notwithstanding the arguable merits of the remedies imposed in Microsoft II in 

terms of consumer choice and rebalancing of the distributional advantage within 

the media player market, the fact remains that the remedy did not achieve the main 

requirement of Article 7 and 9 of Regulation 1/2003, that is, ending the 

infringement. Strictly speaking, the technological tie has not been undone. This 

observation could be seen to contradict the criticisms made in the assessment of the 

remedies in Microsoft I. However, this is not the case. In order for a remedy to be 

adequate, it should correspond to both the behaviour and the theory of harm 

advocated by the Commission. In both the Microsoft cases, the remedy corresponds 

to only one of these elements. While the remedy in Microsoft I provided a 

‘conceptual link’ between the conduct (tying) and the remedy (unbundling of tied 

products) it did not properly fit the theory of harm based on Microsoft’s 

distributional advantage and consumer loss and does not serve the restorative 

purpose of remedies.
 67

 The remedy in Microsoft II is a better fit for the theory of 

harm but does not conceptually fit with a tying abuse. Therefore, it has been argued 

– with due scepticism – that the Commission in Microsoft II relies on the ‘quasi 

per-se illegality’ of the tying abuse  to make a finding of liability but then adopts a 

remedy which matches an essential facilities case.  

Choosing such a convenient categorisation for the purpose of establishing an abuse 

is liable to pave the way for strategic litigation whereby competitors could bring 

claims under forms of abusive behaviour which are less onerous to prove and 

achieve remedies such as those imposed in the Microsoft cases.
68

 Such purposes – 

strategic litigation – do not conform to any of the objectives of competition law 

enforcement and remedies discussed in the previous chapter and would definitely 

be detrimental to the competitive process within a market. This problem can be 

resolved by adopting an effects-based approach to Article 102 and moving away 

from strict categorization of Microsoft’s behaviour as a tying case. On this basis, 

proponents of this view put forward a convincing argument that when a remedy 

which is fit for an essential facilities case is ordered by a competition authority, a 

corresponding essential facilities case should be brought by the competition 

authority and not a tying case.
69

  

V. Are the Microsoft remedies adequate under the essential facilities doctrine? 

As discussed earlier, the theory of harm advocated by the Commission was mainly 

based on the distributional advantage Microsoft’s WMP and IE enjoyed because of 

Microsoft’s dominance in the operating systems market. As a result, this narrative 
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implies that the use of Windows OS as a distribution system for WMP and IE was 

the main reason for the potential harm to consumers and the competitive process. It 

would therefore be reasonable to consider Windows OS as a distribution system 

owned by the dominant firm and consider WMP and IE as products delivered via 

this distributions system.
70

 

Furthermore, the criticism of the remedies imposed by the Commission also guides 

one’s thinking in the direction of assessing Microsoft’s practices under the 

essential facilities doctrine. As mentioned above, evidencing the rivals’ need for 

products which are to be included in a mandatory dealing remedy is an essential 

exercise which needs to be undertaken by the courts or competition authorities 

before imposing mandatory dealing remedies.
71

 Commenting on the must-carry 

remedy, Economides and Lianos argue that a must carry remedy should only be 

imposed if the followings requirements are fulfilled: ‘(1) there are substantial 

distributional advantages of the dominant firm in the sense that access to the 

dominant firm’s input is indispensable in order to viably stay on the market, and 

(2) there is substantial consumer loss arising from the lack of distribution through 

the dominant firm’.
72

  These requirements are similar to those established in the 

European case law for imposing access to essential facilities.  

The earliest formulation of this argument was found in an article written by 

Microsoft’s lawyers Jean-Yves Art and Gregory McCurdy in 2004.
73

 Art and 

McCurdy argue that Microsoft’s behaviour should be considered under the 

essential facilities doctrine as a refusal to provide distribution services to rival 

media players. Due to the emphasis the Commission has placed on the 

distributional advantage Microsoft has because of its dominance in the market for 

operating systems, this article suggests that Microsoft’s behaviour should be 

considered under the essential facilities doctrine. Therefore, an assessment of 

whether or not Microsoft allows its competitors in the media player or internet 

browser markets access to its distribution system, that is, Windows OS, is required. 

This suggestion is put forward with the aim of exploring whether - in the event that 

liability under the essential facilities doctrine is established - imposing a must-carry 

remedy would be adequate.  
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The obvious result of categorising and analysing Microsoft’s practices under the 

essential facilities doctrine will be to relieve the concerns of conceptual 

incoherence between the theory of the case (liability stage), the theory of harm and 

the remedy. In addition, in terms of consumer choice and restoration of 

competition, the merits and criticisms of the remedy mentioned above in the 

Microsoft II discussion will also be relevant in the event of such a categorisation. 

More importantly though, this categorisation will not lead to a remedy being 

imposed if the requirements set out by the European Courts for imposing access to 

an essential facility is not fulfilled and no finding of abusive refusal to supply 

access is made. A full analysis of the indispensability and competitive structure of 

the media player and internet browser markets is beyond this article. However, the 

main case law relating to essential facilities and some of the literature relating to 

information technology markets and network effects will be examined to consider 

the main focus of the adequacy of possible remedies under the essential facilities 

doctrine.  

The case of Oscar Bronner summarises the elements required for establishing a 

case of refusal of access under the essential facilities doctrine. First, the refusal of 

access to the essential facility ‘must be likely to eliminate all competition’ in the 

relevant market. Secondly, the access should be indispensable. Thirdly, the refusal 

of access is not objectively justified.
74

 The opinion of Advocate General (‘AG’) 

Jacobs clarifies the requirement of indispensability. The AG explains that when 

considering whether access is indispensable to competitors the extent of the 

handicap refusal of access causes to competitors should be assessed and whether 

this handicap is temporary or permanent. Therefore, it is necessary to ascertain 

whether the refusal ‘make[s] the competitor’s activities impossible or permanently, 

seriously, and unavoidably uneconomic’. Further, AG Jacobs stated that a single 

competitor claiming a particular vulnerability will not satisfy the indispensability 

criteria.
75

 Concurring with the Advocate General, the Court also held that a 

competitor arguing that developing an alternative facility of its own is not 

‘economically viable’ will not satisfy the requirement of indispensability.
76

  

In light of those requirements, it is doubtful whether the Commission would have 

been successful in establishing the liability standard for a claim under the essential 

facilities doctrine in the Microsoft cases. First of all, the Commission recognizes 

that there are alternative distribution channels for media players but argues that 

Microsoft has a distributional advantage which is strengthened by network effects. 

Such an argument is insufficient according to Oscar Bronner and distribution 
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through Windows OS is not indispensable to rival medial players. Second, it is 

unlikely that ‘all competition’ will be eliminated if access – in form of a must carry 

remedy imposed on Microsoft – is denied to Microsoft’s rivals on the media player 

and internet browser markets. It is interesting to note that the Commission 

describes the issue in Microsoft I as a ‘structural problem’.  However it is the 

structure of this market itself which leads to the conclusion that the Commission 

overestimated Microsoft’s distributional advantage.
77

 It is also apparent that the 

Commission has given certain assumptions relating to role of OEMs channels, 

consumer behaviour patterns, and market innovation undue emphasis and 

significance.
78

 It is also important to bear in mind that entry to the software market 

is ‘endogenous’ and when entry is characterised as such all firms lose the ability to 

act independently of consumers and competitors and competitive forces.
79

 

Therefore, it appears that the elimination of all competition in the media player or 

internet browser market is highly unlikely. Further, it is also noteworthy that the 

network effects and particularities of software industry - which the Commission 

relies on to establish the likelihood of the potential harm of Microsoft’s tying 

practices to consumers and the markets competitive structure – have actually been 

used by several scholars to negate Microsoft’s liability when considering 

Microsoft’s behaviour under the essential facilities doctrine. This is because in a 

‘New Economy’ such as the software industry research and development costs are 

high and the marginal cost of production is becoming less relevant. In addition, 

network effects are also a predominant feature of the New Economy. For these 

reason, the application of traditional competition law analysis to competition issues 

in the’ New Economy’ seems obsolete.
80

 As such, considering the inherent 

characteristics of the software market, it appears that the occurrence of ‘tipping’ 

toward a certain platform within the software market should not be considered a 

sub-optimal competitive state which warrants intervention because the 

characteristics of the software industry mentioned above makes it unlikely that the 
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successful platform will remain in that position for very long. Competition 

concerns may be justified when the successful platform withstands the natural 

destructive cycle within the software industry.
81

  

Applying this to the Microsoft cases, three main arguments seem to convincingly 

dismiss any claims that elimination of all competition may result from Microsoft’s 

behaviour. Firstly, developing a player is not hard and this is evidenced by the 

existence of 31 different players. Secondly, Microsoft cannot eliminate all rival 

formats because ‘sophisticated consumers’ such as record labels, artists, and 

hardware manufacturers promote alternative formats to prevent such an outcome. 

Thirdly, the ubiquity of Microsoft’s format is a far-fetched proposition in light of 

Microsoft’s inability to stop competition from competing developers such as 

Amazon and Apple.
82

 Further, the information infrastructure which is being 

developed as part of the current global economy is increasing and competitors such 

as Apple (specifically iTunes) and Google books have appeared.
83

 Additionally, 

competitors such as Apple also engage in technological tying similar to that 

condemned in the Microsoft cases.
84

 As such, it is evident that the Commission’s 

decision fails to address the impact of applying the competition rules formulated 

for ‘traditional market’ to a software industry characterised by those features. More 

importantly, the Commission does not properly consider the short-term ‘quasi-

cyclical’ manner in which market leaders in the software industry tend to appear 

and disappear.
85

 

So, how should the competitive concerns raised by the Commission have been 

remedied? The answer seems to be in Weber Waller’s suggestion to consider 

‘doing nothing’.
86

 Four persuading reasons for refraining from intervention are 

advanced and it appears that they may be justifiably applied to the Microsoft cases. 

Firstly, according to the Schumpeterian theory of ‘waves of creative destruction’, it 

is only a matter of time before the ‘next big thing’ erodes the existing monopoly. 

Secondly, if it is likely that flawed conclusions will be arrived at or that an 

adequate remedy is unavailable or it likely that the market will respond to such 
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behaviour, then inaction is a better strategy. Thirdly, market conditions are prone to 

change over the course of litigation which may render the case groundless as was 

the case with IBM litigation in the US. Fourthly, the relief should sometimes ‘come 

from outside the legal system’.
87

 It is therefore justifiable to suggest that the 

Commission should have adopted a more effects-based approach in its analysis of 

Microsoft’s tying practices instead of proclaiming their incompatibility with 

European Competition law.  

Because the Commission decided to shy away from an effects-based approach, the 

approach adopted in the Microsoft cases was seen by some critics as entailing 

potential adverse long-term effects on innovation and competition.
88

 This approach 

also did not achieve much in terms of competition policy development. The 

Commission’s intervention was considered unwarranted because – given the 

characteristics of the software market – most of its competition concerns were 

unfounded.
89

 The Commission was also criticized for avoiding the provision of 

evidence of actual or potential consumer harm in the Microsoft cases. Adopting 

such an approach in innovation-related cases such as the Microsoft cases may 

result in creating a standard of liability which is easily met without resorting to 

evidential effects-based analysis of consumer harm. Such an approach is likely to 

harm the competition in such markets as well as the development of competition 

law policy going forward.
90

 In light of the foregoing discussion it is plausible to 

suggest that the inadequacy of outcomes of the remedies imposed in the Microsoft 

cases should lead the relevant courts and competition authorities to recognise that 

Microsoft’s tying practices were not unlawful.
91

 It is also reasonable to call for the 

development of a revised competition law analysis suited for digital economies, 

instead of relying on traditional competition law analysis which are based on 

‘conventional economic models of monopoly and oligopoly market structures’.
92

  

VI. Conclusion 
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In light of the foregoing discussion, the remedies imposed in the Microsoft tying 

cases are inadequate. In Microsoft I, the unbundled Windows OS provides less to 

consumers and does not address the alleged theory of harm put forward by the 

Commission in its decision. As such, there is no ‘fit’ between the theory of harm 

and the remedy. In Microsoft II, the must-carry remedy arguably addresses some of 

the alleged harm. Nevertheless, it still risks jeopardising the competitive process in 

favour of protecting competitors who failed to gain substantial market shares even 

after Microsoft complied with the remedies. Further, the conceptual mismatch 

between the tying infringement and the access-resembling must-carry remedy puts 

at risk the rational development of competition law theory. As explained in the 

article, the essential facilities doctrine provides the closest fit between the theory of 

the case, the underpinning theory of harm and the must-carry remedy imposed. 

Yet, the outcome of this consideration was that under the essential facilities 

doctrine the standard of liability will most likely not be met and the appropriate 

course of action in Microsoft cases would have been to refrain from finding 

liability and imposing any remedies.  

Therefore, it is fair to conclude that the inadequacy of the remedies imposed by the 

Commission is rooted in the incorrect categorisation of the abuse as a tying abuse 

and the misguided application of a conventional competition policy unsuited for 

fairly new markets, such as the software industry. It seems that Judge Posner is 

correct: the unavailability of adequate remedies is indicative of an unsound 

competition claim brought against Microsoft. The unsoundness of the Microsoft 

cases does not lie in the fact that the tying claim has been improperly made by the 

Commission. It rather lies in the unsound categorisation of the claim as such. In 

this regard, the shift in the Commission’s position regarding the remedies imposed 

in Microsoft I and Microsoft II is clear evidence of a realisation – on the 

Commission’s part – of some of the shortcomings of its remedy design. However, 

the fact that Microsoft II was still pursued as a tying case shows that the 

Commission did not go as far as to recognise that its repeated failure to desperately 

devise an adequate remedy should have led it to revisit its approach in the software 

industry and the emerging information economy generally. The Commission 

should not continue to re-design remedies in vain. At the end of the day, the 

Commission cannot fix what is not broken. 
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State Aid in the Banking Sector: A Viable 

Solution to the ‘Too big To Fail’ Problem?   

JULIA FLAVIE COLLINET 

 

The expression ‘too big to fail’ refers to situations where a financial institution is 

so big that its failing would be catastrophic for the economy and society and for 

this reason, it is necessary to keep it afloat. A prevalent way of doing so is through 

State aid. Indeed, during the recent financial crisis financial institutions with assets 

over $100 billion received 90 percent of the government bailouts. The aim of this 

article is to explain how the coordinated use of State aid bailouts and the Single 

Resolution Mechanism (SRM) may provide a solution for the ‘too big to fail’ 

problem. The article demonstrates that if only one financial institution is failing, 

the State aid controls have been proved efficient to mitigate moral hazard, 

imposing a shared burden on shareholders and junior creditors. However, if 

several banks are failing, the SRM which was created as a response to the 

problems encountered during the 2007 crisis should prevail. 

 

I. Introduction 

Crises have been a recurrent feature of the financial history, century after century.
1
 

Whereas a solid banking system is essential for economic stability, some risks are 

inherent in the commercial banking model.
2
 More precisely, most banks’ liabilities 

are liquid: the depositors have the right to withdraw their money immediately, 

contrary, for instance, to mutual funds that guarantee payment at maturity.
3
 

However, the banks’ main assets, i.e. the loans, are illiquid: banks cannot demand 
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the debtor to repay them immediately or in short notice.
4
 By charging their assets 

more than paying out their liabilities, this mechanism is a source of revenue for 

commercial banks.
5
 At the same time, however, it is exposed to two main risks. 

The first one is that the loan will not be repaid.
6
 The second consists of an 

‘unanticipated and substantial level of withdrawal of short-term findings’;
7
this 

causes liquidity issues, similar to those that worsened the 2007 crisis. 

Nevertheless, one has to keep in mind two aspects. First of all, banks do mitigate 

their risks, notably by using collaterals and close-out netting.
8
 Secondly, a lot of 

institutions that failed or were close to bankruptcy were not commercial banks.
9
 

For instance, the emblematic Bear Stearns and Lehman Brothers were investment 

banks. This crisis, qualified by professors Kokkoris and Olivares-Caminal as ‘the 

biggest crisis since the Great Depression’,
10

 started as a mortgage lending crisis in 

the United States. It then spread to become a financial crisis that evolved into 

recession, shrinking the wider economy and affecting households, businesses and 

jobs.
11

  

Against this backdrop, it is necessary to provide a brief explanation of this 

phenomenon. The 2007 crisis started with a housing bubble and a financial 

innovation in the United States: subprime mortgages. The latest consisted in 

residential loans created for borrowers with a history of late payments or even in 

situation of bankruptcy.
12

Thus, many mortgage holders were only able to 

reimburse their credits if the housing pricing continued to rise.
13

 However between 

2004 and 2006, the value of houses started to diminish as the result of the rise of 

interest rates rose from 1% to 5.35%.
14

 This lead to an exponential number of 

subprime mortgage defaults and thus triggered the fall of the securities based on 
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these loans.
15

 Financial institutions started to accumulate losses, which were 

uncertain in their extent and their distribution, due to the complexity of the 

securitized assets.
16

 The banking sector reacted to these losses by freezing 

securities, rising prices on insurance for default, and reducing inter-bank lending.
17

 

This also led to notable bank runs. The collapses of major institutions worsen the 

panic: Lehman Brothers was first major bank to file for bankruptcy the 15
th
 of 

September 2007.
18

 Then this financial crisis started to affect the real economy.
19

 

Investors earned high returns by placing their capital at risk. When they bore 

losses, the amount of capital to be invested directly reduced, which diminished 

their ability to invest. Thus, loans became hard to obtain, thereby threatening even 

healthy companies. This lead to job losses: as an example, 35,000 people were let 

go over three years in Bank of America.
20

 Consumers reduced their expenses, 

which led to the drop of international trade and eventually recession.
21

  

Governments did try to limit the effects of the crisis by providing financial 

institutions that were ‘too big to fail’ with State aids to avoid the catastrophic 

consequences of their failure. Moreover, large banks benefited from the political 

pressure to keep banks afloat in order to save jobs. The solution proposed by the 

European Union is to set aside national policies for the benefit of a supranational 

authority: the Single Resolution Mechanism. The latter is presented as a rising 

alternative to public bailout and nationalisation. However, State aid bailouts suffer 

from hazard and systemic risks, whereas the SRM is not a perfect answer to the 

problem either. With this in mind, the aim of this article is to demonstrate that the 

proper solution to the ‘Too Big to Fail’ problem is a coordinated use of both State 

aids and the SRM. 

II. The evolution of State aid in the banking sector  

The financial crisis has forced Member States to provide aids at an unprecedented 

scale.
22

 In 2007 the total amount of State Aids represented less than 0.5 per cent of 

the Growth Domestic Product (GDP). It increased to 2.2 per cent of GDP in 2008 
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(granted almost exclusively to the financial sector).
23

 State aid control was the only 

way for European Commission to prevent unnecessary distortion to competition in 

the Internal Market and thus protect macro financial stability. This policy from 

2007 to today has had four objectives: to impose a co-ordinated policy, avoid 

discrimination, recapitalize on an equitable basis and avoid undue distortion of 

competition.
24

 Furthermore, it should be borne in mind that State aids are a 

temporary measure and thus are limited in time. 

1. The principles of State aid control in EU competition law 

Since the Züchner case European Competition law is applicable to the banking 

sector.
25

 Thus the principle of prohibition of State Aids applies here as well.
26

 More 

precisely and according to article 107(1) TFEU, any aid which affects trade and 

distorts competition between Member states is unlawful, unless it falls within one 

of the exceptions provided in articles 107(2) and (3) TFEU. The ratio legis is 

straightforward. Article 3 (1)(b) of the Treaty of the functioning of the European 

Union refers to the competition rules which are necessary for the establishment of 

the internal market. In particular, former article 3 (g) Treaty on European Union 

stressed the necessity of ‘a system ensuring the competition in the internal market 

is not distorted’. Thus, although State intervention favours some undertakings over 

other, thereby distorting competition in the market, it may be allowed when such 

distortion is not ‘excessive’. In assessing the compatibility of State aids with the 

internal market, the European Commission has exclusive jurisdiction.
27

  

Not all public support from Member States is to be qualified as State aid according 

to EU competition law.  Article 107(1) is silent on definitions, but the Court of 

Justice stressed in 1961 that State aids must be defined by reference to their 

effects.
28

 More precisely, the Treaty along with the relevant jurisprudence lays 

down five cumulative conditions for State aid to be classified as such. First, the aid 

is to be granted ‘by a Member State or through any state resources’.
29

 ‘Member 

States’ refers to the central or local government (such as municipalities).
30

 ‘State 

resources’ are public but also private bodies designated by the State that use 

                                                      
23

 Phedon Nicolaides in Antitrust Law admidst Financial Crises (2010) at p 350. 
24

 Ibid at p 351. 
25

 Case C-172/80 Gerhard Züchner v Bayerische Vereinsbank AG [1981] ERC 2021. 
26

 art 107(1) TFEU. 
27

 art 108(3) TFEU. 
28

 Case C-30/59 Gezamenlijke Steenkolenmijnen in Limburg v High Authority of the 

European Coal and Steel Community [1961] ECR 1, p 19. 
29

 art 107(1) TFEU. 
30

 Phaedon Nicolaides in Antitrust Law admidst Financial Crises (2010) at p 353. 



Global Antitrust Review 2014  141 

 

funding controlled or directly belonging to the State.
31

 This means that regulatory 

or administrative measures fall outside article 107(1) even where they affect 

competition or trade.
32

 Second, the aid must give an advantage to its recipient. The 

concept of ‘aid’ encompasses any monetary advantage, which the recipient would 

not have benefited from ‘in normal conditions’ without the intervention of the 

State.
33

 This covers grants, loans at below-market interest rates, tax reductions, 

etc.
34

 Third, the advantage must favour certain undertakings or economic activities. 

The recipient is an ‘undertaking’, which covers any entity (private or public) 

engaged in an economic activity.
35

 ‘Economic activity’ refers to ‘any activity 

consisting in offering goods and services on a given market’.
36

 Thus, activities are 

non-economic when they are not present on the market or they belong to the 

exclusive competence of the State.
37

 Fourth, the aid must affect trade between 

Member States. A contrario, an aid does not affect trade when it is de minimis (in 

other terms, of a very small amount), the market affected is only national or the 

situation is wholly external to the Internal Market (when there is no indirect impact 

on the EU).
38

 Fifth, the aid must distort competition in the internal market. For 

instance, there is distortion when the aid strengthens the position of an undertaking 

compared to its competitors.
39

 This result can occur even when the aid is relatively 

small.
40

 Moreover, the Court refused to accept that a State aid was justified based 

on the fact that undertakings in another Member State were in a more favourable 

condition.
41

  

To sum-up, 107(1) applies when the effect on trade is direct, indirect, actual or 

potential, and focuses on the effect of the aid rather than on the goal pursued by the 

State. It results that many aids are caught by the Treaty, and thus should be 

prohibited. But there are exceptions to this prohibition. Article 107(1) provides an 

exception to the principle of prohibition: State aids are prohibited ‘save as 

otherwise provided in this Treaty’. The four exceptions provided by the Treaty 

relate to the Common Agricultural Policy,
42

 public transports,
43

 Services of General 
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Economic Interest
44

 and armament.
45

 Therefore, they are not relevant to our 

analysis.  

On the other hand, article 107(2) provides that certain types of aids are 

automatically compatible with the common market. In this category fall aids with a 

social character,
46

 aids granted in order to face a natural disaster of exceptional 

occurrences,
47

 or aids in relation to the division of Germany.
48

 It should be 

emphasized that ‘exceptional occurrences’ do not include financial crisis since it is 

‘the expression of the market forces which must be faced by any business’.
49

 

Article 107(3) refers to the aids that ‘may be’ compatible with the internal market. 

This article was the basis of the authorization of state aids during the Economic 

crisis.  

It should be noted that the Commission has exclusive responsibility to assess this 

compatibility and enjoys for that purpose a wide margin of discretion.
50

 Indeed, the 

Commission can reject or approve the aid but it may also demand changes. There 

is, in theory, a limit to this wide discretion: the aid can only be authorized if it falls 

within at least one of the categories provided in article 107(3) TFEU.
51

 Indeed, the 

Court forbade Member States to ‘make payments which would improve the 

situation of the recipient undertaking although they were not necessary for the 

attainment of the objectives specified in Article 107(3)’.
52

 Among these objectives, 

the Commission would normally assess State aid given to undertakings facing 

difficulties under article 107(3)(c) TFEU regarding aids to facilitate the 

development of certain economic activities or of certain economic areas and under 

the Rescue and Restructuring Guidelines (also called R&R guidelines).
53

 However, 

one category is of particular importance for our subject matter: ‘remedy a serious 

disturbance in the economy of a Member State’.
54

 It is interesting to observe that 

before the financial crisis this provision was only used once.
55

 By contrast, most 
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measures taken after 2007 have been approved on the basis of article 107(3)(b) 

TFEU.
56

 

2. The coordinated approach chosen by the Commission: banking 

communications and temporary frameworks 

The ‘Banking Communication’ of 2008
57

 

The aim of this communication was for banks to return to ‘long-term viability 

rather than liquidation’, having taken into consideration that some financial 

institutions were sound before the crisis and now are in difficulty because of the 

restricted access to liquidity.
58

 The Commission would approve aids with an 

accelerated procedure: within twenty-four hours or during the weekend.
59

 The 

Communication also requires that they are well targeted, proportionate, and that the 

State provides safeguard to minimise unnecessary distortion of competition.
60

 The 

Commission was well aware that if the circumstances are exceptional, capital 

injection is an irreversible act that can affect deeply competitors in other sectors or 

in other Member States.
61

 

The reasoning was the following. The principle of prohibition of state aid still 

applies, and an exemption is possible under article 107(3)(b).
62

 This exemption was 

exceptional and cannot apply to other sectors that do not present a risk of 

immediately impacting on the economy of the State as a whole.
63

 The aid must be 

limited in time, more precisely as long as the crisis persists,
64

 and a review will be 

carried out every six month.
65

 The Communication only applied to sound 

institutions that were suffering from the liquidity crisis. Other financial institutions, 

which suffered from issues coming from their structures themselves,
66

 fit in the 

normal framework of rescue aid.
67

 The measures were divided in two categories: 

guarantees covering the liabilities and recapitalization.  
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Regarding the guarantee scheme, it must be non-discriminatory and there should be 

objective criteria to determine which institutions would benefit from this aid.
68

 In 

the context of systemic risks, protecting retail deposits was considered as a 

legitimate public policy.
69

 For guarantee schemes going beyond this purpose, such 

as wholesales deposits and short and medium debt instruments, additional 

requirements were necessary to avoid moral hazard.
70

 In principle, the scheme 

should not include subordinated debts (tier 2 capital) or an indiscriminate coverage 

of all liabilities.
71

 These schemes going beyond retail deposits must be limited in 

time,
72

 with a review every six months with the Commission, to assess the need of 

the aid itself and of potential adjustments.
73

 The Communication also gave 

guidelines on how keeping aids to a minimum, such as taking into account credit 

profiles and risks.
74

 Eventually, undue distortion of competition has to be avoided, 

and Member States must include behavioural constrains or appropriate provisions 

to ensure that the recipient of the aid did not abuse of its situation, notably 

engaging in aggressive expansion.
75

 Adjustment measures could also be taken for 

that aim.
76

 For the recapitalization schemes, in principle the same considerations 

applied as well mutatis mutandis.
77

  In case of a liquidation, creditors or 

shareholder should not benefit from the aid to avoid moral hazard.
78

 Also, no aid 

should be granted to the buyer of the financial institutions.
79

 

This Communication was used in recapitalization schemes in three Member states 

as well as in individual recapitalization.
80

 However it has proven insufficient with 

the credit situation of autumn 2008: these schemes were not primarily intended to 

rescue financial institutions but to secure lending into the real economy. This is the 

reason for the adoption of the Communication of the 5
th
 of December 2008 on the 

recapitalization of the financial institutions during the crisis.
81

 

The ‘Recapitalization Communication’ 
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This time competition concerns are balanced with three objectives: restore financial 

stability, ensure lending to the real economy and rescue SIFIs.
82

 Distortion of 

competition following recapitalization can arise in three situations. First, 

recapitalisation could result in a subsidy race among Member States and could 

create difficulties for countries which had not introduced such schemes.
83

 This is 

why aids must be proportionate and temporary.
84

 Second, if schemes were open to 

all banks, this would give an advantage to distress and low performing banks, 

thereby increasing moral hazard.
85

 Thus, Member States have to distinguish 

between these banks and sound banks.
86

 The risk profile of institutions will be 

determined on the basis of the remuneration rates, compliance with regulatory 

solvency requirements, prospective capital adequacy and pre-crisis ratings.
87

 Third, 

recapitalization should not put at a significant disadvantage banks that seek funds 

from the private sector.
88

  

The Commission will not investigate the remuneration of banks where the 

participation of the State is accompanied by a significant participation (30% or 

more) from the private sector.
89

 For fundamentally sound banks, the average 

required return rate is of 7% for preferential shares and 9% for ordinary shares.
90

 

This is based on the methodology adopted of the Governing Council of the 

European Central Bank on November 2008.
91

 Aids to non-fundamentally sound 

banks are subject to stricter requirements.
92

There are also exit incentives: there is a 

need clear mechanism for capital redemption especially when the bank has a high 

profile risk or the recapitalization is substantial.
93

 Regarding distortion of 

competition already mentioned in the Banking Communication,
94

 the Commission 

provided safeguard to avoid aggressive commercial expansion, notably via 

mergers.
 95

 Just as in the Banking Communication there is a biannual review.
96

 To 

respond to the necessity of a structural reform of individual instructions, the 
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Commission issued the Communication of the 25
th
 of February 2009 on the 

treatment of impaired assets.
97

 

The ‘Impaired Assets Communication’ 

Banks had to clean up impaired assets and this Communication provided Member 

States with guidance on the application of state aid rules to asset-relief. The 

purpose is to ensure financial stability, supply of credit into the real economy, 

quality of balance sheets and confidence into the market.
98

 As the crisis continues, 

not only immediate objectives are taken into account but also long-term 

considerations.
99

 The key issues are transparency, burden-sharing, eligibility and 

valuation of assets, and aligning financial institution’s behaviour with public-policy 

objectives.
100

To respond to these issues, the Communication considers as State aid 

every measure that ‘frees the beneficiary from registering a loss or a reserve for a 

possible loss on its impaired assets and/or regulatory capital for other use’.
101

 The 

principles of necessity, proportionality and minimisation of distortion of 

competition are reminded.
102

 Member States must make the aid conditional on full 

transparency and disclosure of impaired assets and must ensure that the costs of 

these assets are shared among itself, the shareholders and the creditors of the 

financial institution.
103

Incentives are put into place for banks to participate in this 

public policy, such as an enrolment limited to six month after the launch of the 

scheme.
104

 This would prevent financial institutions from delaying necessary 

disclosure.
105

 Participation in this program can be mandatory or voluntary with 

additional incentives.
106

 Banks have themselves to take steps to ensure long-term 

profitability.
107

 

The ‘Restructuring Communication’
108

 

This complementary communication has as its central aim the restoration of long-

term financial stability.
109

 It explains the conditions under which financial 
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institutions have to submit their restructuring plans. If the criteria of restructuring 

have been set down in the previous communications, this Communication details 

how the Commission will assess the restructuring plans of Member states.
110

 The 

restructuring plans must be comprehensive, detailed and coherent, and must restore 

long-term viability without State aids.
 111

 In other terms, there should be a return on 

equity, taking into account the risk profile the institution.
112

 When this purpose 

cannot be attained, then the restructuring plan must indicate how to wind up in an 

orderly fashion, auction off or create a ‘good bank’.
113

 The requirements for long-

term viability are internal to the banks that have to withdraw from activities that are 

structurally loss-making.
114

 The efficiency of the plan is tested under ‘stress’ and 

worse case scenarios.
115

 Long-term viability requires that the aid received is either 

redeemed over time or is remunerated according to normal market conditions.
116

 

The Commission does take into consideration the crisis: structural measure can 

take a longer time than is usually the case when it would avoid depressing markets 

through fire sales.
117

 However if a further aid is necessary, it should be notified ex 

ante.
118

 

Regarding the return to viability through the sale of the bank, the purchaser must 

be found through transparent, objective, unconditional and non-discriminatory 

procedures.
119

 Considerations about competition do still apply.
120

 State aids to the 

buyer are in principle excluded.
121

 When a long-term viability is not possible, there 

will be an orderly winding-up according to the principles of the Banking 

Communication.
122

 The rationale behind burden sharing is to avoid moral hazard. 

State aids should be limited to what is strictly limited to the minimum necessary to 

cover the costs necessary for the restoration of viability.
123

 Also the banks’ own 

contribution should be significant.
124
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The Communication is very clear about the risks of distortion of competition. State 

aid creates moral hazard to the aid recipients and reduces incentives to compete for 

the non-aid recipients.
125

 They also endanger internal market when they are used to 

the advantage domestic undertakings.
126

 The Commission will assess the need of 

State aids taking into consideration these distortions.
127

 Thus, remuneration the 

entry is at a level significantly below the market should be justified by financial 

stability.
128

 Banks may have to take structural measures, such as divesting 

subsidiaries.
129

 State aid cannot be used for anti-competitive behaviour, such as 

acquisition of competing business.
130

 

The ‘Temporary Framework’ 

The first communications adopted by the Commission, as it has been described, 

targeted financial institutions. By contrast, the first Temporary Framework of 2008, 

as amended in 2009,
131

 was a measure applied horizontally to all sectors of the 

economy to be followed until 2010.
132

 The purpose was to improve bank lending 

into the real economy and encourage companies to invest in the future, creating 

growth.
133

 Indeed, the credit squeeze affected the private sector, by threatening to 

affect healthy companies and by hitting households and jobs.
134

 Similarly to the 

Banking Communications, the temporary framework applies to the use of article 

107(3)(b) TFEU: aids ‘to remedy a serious disturbance in the economy’.
135

 Small 

and Medium sized Enterprises (SME) of all sectors that were in difficulty before 

the financial crisis were excluded.
136

 These firms would use the Rescue and 

Restructuring Guidelines instead. Among the new aid measures, there ‘Compatible 

limited amount of aid’ (the 500k measure) allowed to grant €500,000 per 

undertaking in a form of a scheme,
137

 if the whole territory of the State concerned 

is disturbed.
138
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The phasing out of the framework was planned for the 31
st
 of December 2010. 

However the Commission assessed the risk for financial stability if it was ended 

abruptly, while taking into account the damages of the level playing field if it was 

prolonged longer. 
139

 Indeed, in 2010 the financial crisis was not as dramatic as in 

2008/2009, but it transitioned into an economic crisis then a sovereign debt 

crisis.
140

 The Commission decided to prolonged the framework until the 1
st
 January 

2012 under tighter conditions, in order to attain the normal State aid regime and 

avoid distortion to competition
141

  Among the new measures figured the exclusion 

of firms in difficulty that were subject to the Rescue and Restructuring guidelines 

instead. Moreover, the 500k measure was eliminated to improve efficient way of 

spending public money.
142

 The normal de minimis rule of €200,000 applied. 

The new ‘Banking Communication’
143

 

Applicable from the 1
st
 August of 2013, the new Banking Communication replaces 

the one of 2008.
144

Its necessity is justified by the fragile recovery of the Member 

States’ economy.
145

 Indeed, there is still a stress on the sovereign debt market 

which leads to the volatility of the financial market and risks of contagion.
146

 

Among State aids, recapitalization and impaired assets measures are irreversible 

and may entail serious fiscal implications.
147

  For these reasons, Member States 

now have an obligation to submit a capital raising plan as well as a restructuring 

plan.
148

  These plans must contain burden-sharing measures on shareholders and 

junior creditors.
149

 Regarding guarantees and liquidation support, these schemes are 

no longer available for banks with a capital shortfall.
150

 However, the minimum 

remuneration level of the State is still calculated on the basis of the Prolongation 
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communication.
151

 Eventually, liquidation aids should comply with the burden-

sharing requirements of the new Communication.
152

 

III. The consequences of the crisis on State aid policy in the banking sector 

Beck argued that when the financial system is stable, the closure of a bank might 

be beneficial to the market as a whole. Indeed, the reason of its failure might be 

aggressive pricing, risky and reckless behaviours, which would undermine the 

ability of other banks to operate in a profitable way on the market.
153

 Fingleton 

goes further by saying that in the long-term crises are beneficial for competition in 

the sense that they force inefficient operators to exit the market, thereby facilitating 

the entry into the market of better competitors.
154

 These approaches were, without 

doubt, ignored during the crisis. In fact, the ‘Too Big to Fail’ doctrine began 

gaining prominence with the controversial back-up of the sale of Bear Stearns by 

the US Federal Reserve to JPMorgan at a very low price and the much criticized 

decision to let Lehman Brothers fail.
155

 

1. The explosion of State aids during the crisis 

Before the financial crisis, State aids have been rarely granted to financial 

institutions.
156

 However, after 2007, State aid bailouts became necessary to prevent 

a financial meltdown. Thus, State aids were intended to prevent the liquidation of 

financial institutions and help them return to long-term viability, instead.
157

 During 

the crisis, most governments acted with a view to protecting their institutions that 

they considered as ‘too big to fail’ without taking into account competition policy 

considerations.
158

 For example, three weeks after the collapse of Lehman Brothers 

the Irish Dáil
159

 approved a €480 billion aid in a two-year guarantee scheme to save 

the major institution owned by the country.
160

 This measure was intended to protect 
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national banks only
161

 and gave rise to a risk of distortion in the single market.
162

 

The Eurogroup took into account this event by holding an emergency summit on 

12 October 2008. It was decided that under these exceptional circumstances, State 

aid rules should be relaxed and cooperation between Member States enhanced.
163

 

Notably, governments were allowed to purchase banks’ high quality assets, only if 

unnecessary distortions to competition are avoided.
164

 One day after, the 

Commission reacted by issuing the first of the seven communications regarding 

State aids in the financial sector.
165

 This resulted in the European Union approving 

by the end of 2009 a total amount of State aids of €3,630 billion.
166

  

A first problem with the explosion of State aid in the banking sector is that it 

increases moral hazard.
167

 Indeed, it has been shown that large banks have greater 

write-downs of assets than smaller ones, showing that savings induced by their 

diversifications of assets are used on risky operations.
168

 As a result, sometimes 

they may put a substantial pressure on the Government at the expense of its own 

substantial stability.
169

 Thus, this phenomenon also reinforces systemic risk which 

is often compared to the domino effect: the failure of an institution leads to a chain 

of negative consequences on the financial market and on the real economy.
170

 That 

is why these institutions are also referred as Systemic Important Financial 

Institutions (or SIFIs).  

Another concern with the ‘too big to fail’ doctrine is that it decreases public trust in 

the fairness of the system: although potential gains are enjoyed by the private 

sector, any losses are nevertheless endured by the public sector.
171

 From a 

competition policy perspective, large banks have an advantage over smaller banks 

in three ways. First, they have an advantage compared to smaller banks, in relation 
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to their credit ratings.
172

 Second, they have the ability to fund themselves at a much 

cheaper price.
173

 Last, during the crisis banks with assets over $100 billion received 

90 percent of the government bailouts.
174

 

According to Professor Kokkoris, ‘competition policy was relegated to being a 

bystander in the proceedings’.
175

 However, this affirmation needs to be nuanced 

with Professor Nicolaides’ claim that some distortions of competition have been 

avoided.
176

 Indeed, Member States were forbidden to discriminate in favour of their 

financial institutions, they were not allowed to grant amounts of aid in an unlimited 

fashion.
177

 Moreover, they had to present restructuring plans, which sometimes led 

to closures.
178

 Indeed, since 2008 the Commission did put into place seven 

communications for the assessment of State aid in the financial sector.
179

 The 

purpose of this framework was to take into account the ‘persistent threat to 

financial stability’.
180

 This approach created some serious issues, notably the ‘too 

big to fail’ issue. 

At the end of 2009 the European Commission had approved unconditionally 85% 

of the aids notified by the national authorities, the remaining part being approved 

conditionally.
181

 This shows that during the crisis, State aid control was very (to 

say the least) permissive regarding the financial sector.
182

 They are some 

interrogations regarding as whether the distortion to competition has ‘been kept to 

a minimum’.
183

 There has not been a cost-benefit analysis yet, thus this question 

cannot be answered with absolute certainty.
184

 The European Union has to be seen 

in an international context: around it, countries were giving to their financial 

institutions sometimes even greater amounts of State aid. This was explained by 

the ‘unprecedented magnitude of the crisis’.
185

 It is submitted that the amount of 

State aid granted was not excessive. 
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2. The limits of the State aid policy regarding financial institutions 

A first problem arose when the stability of the Member States’ economy became 

jeopardized. According to the Chairman of the Office of Fair Trading Philip 

Collins competition policy cannot be disregarded because of the recession, but 

needs to adapt.
186

 Thus, competition law has to be pragmatic and ensure that 

competition is not damaged in the long-term.
187

 For Professor Ito, on the contrary, 

competition rules should be set-aside during a crisis.
188

 The reason is that stability 

is of greater importance in troubled times. This analysis could be completed by the 

one of Professor Vives.
189

 He argues that the aim of competition law is long-term 

focused. Thus systemic risks override competition policy and banking is different 

from other sectors. Professor Peltzman goes further by writing that measures for 

stability are inherently anticompetitive.
190

 The European Commission has been 

pragmatic in its approach. In our view, competition policy has as its final purpose 

consumer welfare. Thus short-term anticompetitive measures are acceptable, when 

they are in the benefit of stability. 

Clearly stated in the Banking Communication, the problem of level playing field 

was exacerbated during the crisis. In all fairness, one must point out the major 

obstacles faced by the players. Regarding the Member States, the issue was raising 

awareness of the rules regarding State aids: the new entrants were not familiar with 

EU bureaucracy.
191

 The needs of the banks were different: some were better 

structured and some needed greater help.
192

 However, despite what was advised in 

the different communications, there was no coordination between Member States 

neither in the granting of aids nor in the guarantees provided.
193

 The uneven level 

playing field eventually arose mainly because of the management banks 

themselves.
194

 This issue cannot be dealt directly with State aids: the Commission 

can only limit the amount of State aid regarding restructuring scheme. There is thus 
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a need for coordination with other policy areas.
195

 This issue cannot be solved 

through State aid policy only. 

Regarding moral hazard, it is widely accepted that it might generate inefficiencies 

and can lead to market failures.
196

 In theory, inefficient undertakings exit the 

market, thus rescue aid and restructuring aid distort competition the most by 

weakening the firms’ incentives to improve efficiencies. It thus bears the question 

of the strictness of the State aids control. Another way to put it is did the 

Commission approve too much State aids provided by taxpayer money? In spite of 

the €11 billion given to WestLB in Germany,
197

 the bank went into bankruptcy.
198

 

This raises the question whether stricter rules on State aid could have saved the 

taxpayers’ money. A part of the issue is that it is difficult for governments to 

design appropriate measures. Thus, it is difficult for the Commission to assess them 

as well. The Commission relaxed existing rules to give more leeway to the Member 

States and beneficiaries to State Aids. For instance, it did not oblige the banks to 

make large contribution to their own restructuring plans nor to sell their assets 

immediately as that would further suppress their prices.  Moreover, according to 

the ‘one time, last time’ principle, State aid should be granted only once in ten 

years to each undertaking unless ‘restructuring aid follows the granting of rescue 

aid as part of a single restructuring operation’.
199

 This principle has been ignored 

and some banks have benefited from several aids during the crisis.
200

 

A criticism levelled against the current competition policy was that if beneficiaries 

were faced with withdrawal from other Member States, this would be damaging for 

the integrity of the internal market.
201

 There are four arguments against this 

statement. First, recipients were already required in the R&R Guidelines to 

compensate its competitors. Thus, the new Temporary Framework does not differ 

on that point. Second, rules are about removing barriers (prohibition) and do not 

dictate companies to move into other Member States. Third, getting rid of loss 

making assets actually promotes competition. Fourth, the Commission does not 
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expect undertakings to leave certain Member States but to get rid of unprofitable 

assets. In 2013, in the Union 59 banks have been restructured and among them 19 

have been orderly liquidated.
202

 If the goal was not to save every bank but only the 

fundamentally sound ones,
203

 these numbers do only represent 25% of the 

European financial sector.
204

 The success of the work of the European Commission 

was recognized as well by the International Monetary fund.
205

  

However, this goal has not been achieved yet. Germany for instance, ‘the last 

important well-performing Eurozone crisis’ still fears a recession.
206

 More 

generally, the sovereign debt crisis is still to be one of the greatest risks to financial 

stability.
207

 There is a need for a new tool to provide stability. 

IV. The benefits of a coordinated action between the Single Resolution 

Mechanism and State aids bailouts 

During the crisis, when a large bank was about to fail, it was almost immediately 

bailed out.
208

When a financial institution actually went into insolvency, hundreds 

of thousands creditors pursued that took years of litigation.
209

 The European 

Commission has proposed the Single Resolution Mechanism (SRM) for the 

Banking Union on the 10
th
 of July 2013 as an alternative option to both bailouts 

and disorderly liquidation.
210

 This mechanism is a response to the financial crisis. 

The resolution tools already in place were not sufficient, as it was shown by the 

Cyprus crisis. This is an interesting example showing that a country with a small 

economy (0.2 % of the Eurozone output)
211

 can have a systemic impact on the 
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internal market. However, the SRM is not without disadvantages in rescuing 

financial institutions. 

1. The advantages and limits of the two systems 

The SRM is part of the Banking Union and was presented by the European 

Commission in June 2012 as a ‘building block’ of the Economic and Monetary 

Union.
212

 The purpose of this further integration is tripartite: to put an end to ‘too 

systemic to fail’ problem, restore confidence in the financial market and put an end 

to the link between banks and sovereignty. In its communication ‘A roadmap 

toward banking Union’,
 213

 the institution introduced the SRM, as well as a Single 

Rulebook and the Single Supervisory Mechanism (SSM). On the 30
th
 of November 

2012 the main characteristics of the SRM were presented.
214

 The European Council 

agreed on the adoption of three successive steps for the completion of the 

Economic and monetary Union. The first one consists of the implementation of the 

SSM where the European Central Bank (ECB) will play a crucial part, followed by 

new rules on Recovery and Resolution and Deposit Guarantee Schemes in the 

Bank Recovery and Resolution Directive (BRRD), and then the attainment of the 

SRM.
215

 There is also an implicit fourth step that would consist of creating a 

European insolvency regime, a European resolution regime and amendments 

regarding fiscal and deposit insurance.
216

 The rationale behind this order is as 

followed: if Europe is moving toward a single supervisory mechanism, this creates 

a need for appropriate resolution tools for failing banks in the participating 

Member States. The SRM shall ‘safeguard financial stability’ with a ‘fiscal neutral’ 

financial backstop.
217

 

President Draghi stated that one of the objectives of the European Central Bank is 

to complete the financial Union through the implementation of the SRM.
218

 It will 

allow banks to close down in an orderly way while maintaining financial 

stability.
219

 It should be noted that the SRM is a necessary step after the 
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implementation of the SSM. Indeed, it puts into place a single supervisor for 

participating States.
220

 Thus, national authorities should not bailout banks that have 

failed under the prudential supervision of the ECB.
221

 The SSM grants it wide 

powers regarding the banks it supervises, from licencing to supervision stricto 

sensu, except resolution.
222

 This is why resolution should also be supervised at EU 

level.
223

The role of the Commission in the SRM is to assess if the fund would 

distort competition under article 107 TFEU.
224

 For that purpose, any undertaking 

that could be affected by the use of the Fund can transmit its comments to the 

Board.
225

 State Aid regulation is still applied in order to protect the integrity of the 

Internal market. With the case of Lehman Brothers the world witnessed how an 

uncoordinated bankruptcy procedure could widespread a panic.
226

 The SRM will 

tackle this issue because it that gives rise to competitive disadvantage.
227

 Moreover, 

it has been showed when assessing the compatibility of a State aid, the 

Commission takes into account the viability of the financial institution and macro-

economic consideration: the effects on the real economy.
228

 The objectives of the 

SRM and the State aid regulation are thus aligned. It goes even further by tackling 

issues that State aid control could not solve by itself. 

The SRM is the application of the principle of burden-sharing, which provides 

sustainability. It is in the view of the Commission that shareholders and creditors 

will fund most resolutions.
229

 It’s only in exceptional circumstances that the fund 

would be used.
230

 Moreover it will only be used to finance the resolution and not to 

recapitalize banks nor absorb losses.
231

 Also, the find is financed by ex-ante 

                                                      
220

 Eilís Ferran & Valia Babis, 'The European Single Supervisatory Mechanism' [2013] UC 

10/2013 
221

 Thorsten Beck et al, 'On the Design of a Single Resolution Mechanism' [2013] PE 

492.473 
222

 ECB Regulation, art 4(1)(a)-(k) 
223

 Thorsten Beck et al, [2013] ibid 
224

 Ibid art 19 
225

 Ibid 
226

 T Beck et al [2013] ibid 
227

 European Commission Press Release, 'The SRM- essential for a stronger single market 

& EMU and to avoid bank bail-outs' (europa.eu September 2013) 

<https://www.google.fr/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8

&ved=0CDEQFjAB&url=http%3A%2F%2Fec.europa.eu%2Finternal_market%2Ffinances

%2Fdocs%2Fbanking-union%2Fdg-markt-factsheets-

srm_en.pdf&ei=QDbaU5aAEIrE0QXryIDwAw&usg=AFQjCNFpGmoG_IX0ZP8m14LHt

UTlqJ9nAw&sig2=12c-PcTCoY5Zf6qZffVt0A&bvm=bv.72185853,d.d2k> accessed 30 

July 2014 
228

I Kokkoris [2013] op cit 
229

 European Commission Press Release, op cit 
230

 Ibid 
231

 Ibid 



                             State aid in the banking sector 158 

contributions for undertakings in the financial sector.
232

Also, if there is an 

enforceable resolution regime that imposes losses on equity and junior creditors, 

and if the banks cannot argue that this mechanism will damage the economy, then 

it will become an incentive for banks to avoid excessively risky operations.
233

 The 

SRM will thus impose a discipline on banks.
234

 Also, contributions to the Fund are 

calculated taking into account the risks of banks and their business model.
235

 No 

contribution will be based charged on deposit, thus banks that are financed for the 

major part by savings would have a low contribution.
236

 This compatibility of 

objectives between State aid rationale and the SRM is important since the Fund 

will not receive its total funding until 2022 and State aids will remain lawful.  

The Fund is estimated at €55 Billion
237

 with a possibility for the Board to borrow 

from the market (even if this hypothesis seems unlikely).
238

 This target will be 

achieved in 2022.
239

 In the meantime, in the first 10 years the Fund will have 

national compartments.
240

 Then, funding will be gradually mutualized: in the first 

year, it will represent 40% of the Fund.
241

  

Against this backdrop, a failure of two banks could be resolved in two ways, 

namely, through the Fund or through State aid. This situation could also arise after 

2016: it is conceivable that State aid could support the resolution scheme proposed 

by the Board, such as deposit guarantee funds.
242

 In this regard, the question that 

arises is whether the use of State aid by a Member State will defeat the objectives 

of the SRM (such as burden-sharing or level-playing field). To this, the response is 

clearly negative. In its assessments during the crisis, the Commission has taken into 

consideration these objectives. The Commission, as well as the Board, ensures 

financial stability, which allows a coherent approach for the purposes of the 

internal Market. Moreover, according to recital 44 of the ‘SRM Regulation’, for 
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other resolution tools, such as bail-in, Member States are required to demand 

replacement of management, as required in the Recapitalization Communication.
243

 

Also, the sale of an institution requires that State aid rules be taken into 

consideration, notably for the marketing,
244

 as well as the creation of a bridge 

institution.
245

 In this regard, a concern raised by Professor Beck et al. relates to the 

‘post Lehman’ abhorrence of bank insolvency’ or ‘post Lehman syndrome’’.
246

 The 

decision not to bailout Lehman Brothers was taken unilaterally by the US 

Government without taking into account the global consequences, which is exactly 

what Europe is trying to avoid.
247

 Thus, it has led to a policy where banks, if they 

are large enough, are guaranteed to be saved.
248

 This policy would result in putting 

aside the SRM or only use it as a support for banks in difficulties.
249

 Moreover, the 

question remains: is bailout necessarily bad for the taxpayer? These questions raise 

the issue how SRM and State aid can be coordinated.  

2. When to use State aid bailouts and the future SRM 

Bailouts are loans to financial institutions or countries when they are illiquid (as 

opposed to insolvent). This loan can be provided by the private sector, when an 

investor buys stocks at a low price.
250

 The controversy arises when the bailout is 

State-sponsored. In that case, the Government receives preferred stocks after 

providing public funds.
251

 The controversy regarding bailouts is difficult to explain 

in theory, since the money collected from the dividends derived from the banks’ 

stocks are used for the protection of taxpayer’s money.
252

 The common stocks 

equity is cancelled at the loss of the shareholders but depositors’ and debtors’ 

claims are protected.
253

 Bailouts can be even beneficial for the taxpayers: in the 

case of AIG the US Government has realized a profit of $23 billion.
254

 Moreover, 

some bail-ins have been more costly than some temporary ownership for the 

taxpayer: this was the case for Lloyds and RBS.
255

 The aversion of public 

intervention would be explain first by the bad experience left by some credit bail-
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ins like those of Lehman Brothers or Bank of Cyprus, as it has been developed 

earlier in this dissertation. The real problem that arises in practice with bailouts is 

the one of moral hazard: this resolution tool is a safety net for financial 

institutions.
256

 Moreover, bailouts can be costly and disproportionate for some 

Member States.
257

 However, Governments had to bailout banks through state aids 

because there was no other option.
258

 

During the crisis, when the banking system was overall weak, there was a tendency 

to avoid bail-ins: this is due to the ‘post Leman syndrome’ that we described 

earlier.
259

 This behaviour should not be automatically justified when only one or a 

few banks are in trouble and the financial system is stable.
260

 When the market is 

stable, it might even be preferable to let a bank fail, especially when it is the result 

of aggressive tactics that have for purpose to exclude other viable operators from 

the market. However, banks rarely become insolvent when the market is sound.
261

 

Therefore, in the future there should be a distinction between quiet and troubled 

times to use either the SRM or State aids. 

If the SRM regulation takes into account the possibility of using State aids, there is 

no doubt that one system, either public aids or the Fund, will prevail. According to 

Tornese, as the fund is being built up and mutualized, there will be a decrease of 

State aids in resolution.
262

 This vision might be too idealistic. Goodhart and 

Schoenmaker take the view that State aids should only be used when the cost on 

the taxpayer is lower than the ‘social benefits’ that the bailout will bring, such as 

containing a banking crisis.
263

 It is submitted that there should be a distinction 

between times of crisis and non-troubled times.
264

  During the pick of the crisis the 

Commission adopted a pragmatic approach, taking into account the urgency of the 

measures to be taken to avoid systemic risk.
265

 It cannot be denied that the 

objective of ensuring the financial institutions’ viability prevailed over competition 

policy.
266

 Thus, during a crisis it can be expected that the Commission will adopt a 

similar approach while assessing resolution schemes presented by the Board.
267
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From this perspective, the SRM should prevail during troubled times.
268

 Indeed, it 

is a response to the issues encountered during the 2007 crisis and it would be 

illogical to put it aside. However, if only one institution is failing, State aid control 

has proved efficient and should not be abandoned.  

V. Conclusion 

The 2007 crisis which started as a mortgage crisis spread to become a financial 

crisis that evolved into recession, impacting on the wider economy and affecting 

households, businesses and jobs.
269

 In order to save banks and solve the credit-

crunch with a view to ensuring stability, governments used the only tool that was 

available at the time: state aids. However, the extensive use of State aids deepened 

the ‘too big to fail’ problem. In the absence of a fully harmonized regulatory 

framework, the Commission put into place five communications and a temporary 

framework for the use of State aids in order to minimise unnecessary distortions to 

competition. However, the explosion of State aids during the financial crisis 

generated inefficiencies and uneven level-playing fields, which ultimately had an 

adverse effect on the integrity of the internal market. 

To solve this issue, on the 10
th
 of July 2013 the European Commission proposed 

the Single Resolution Mechanism (SRM) for the Banking Union as an alternative 

option both to bailouts and disorderly liquidation. This is composed of a fund that 

is financed by ex ante contributions for undertakings in the financial sector. It will 

only be used to finance the resolution and not to recapitalize banks nor absorb 

losses. However, the instaurations of special bank resolution legislations do not 

guarantee that taxpayers’ funds will not be used in case of a crisis. In fact, most of 

the Member States’ new regimes are still untested. Moreover, coordination 

between Member States is fairly recent.
270

  

To sum up, speed is essential: ‘whatever the mechanism for resolving a bank, the 

sooner that is done, the less burden that will have to be subsequently met’.
271

  It is 

submitted that the SRM should prevail during financial crises times. However, if 

only one institution is failing, State aid control has proven efficient and should be 
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preferred. Moreover, there should also be a strict policy towards unviable 

institutions in order to stabilize the market. Indeed, if banks retain their ‘too big to 

fail’ leverage, there will be no real competition in the market. A similar approach 

should transcend the SRM as well.  
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The Assessment of Selective Distribution Systems 

Post-Pierre Fabre    

CRISTIANA DE FAVERI 

 

This article develops an analysis of selective distribution systems, which 

considers their main characteristics, the traditional principles governing their 

discipline and the recent evolution of the jurisprudence of the European 

Courts. In the Pierre Fabre case, the Court seems to have changed its 

approach to the subject, as, analysing a ‘de facto’ ban on online sales, it 

passed from the traditional ‘effects’ analysis of these systems to their 

qualification as restrictions ‘by object unless objectively justified’. The legal 

result is unaltered as the usual criteria of competition analysis are still 

adopted, but new perspectives could have been potentially opened in their 

interpretation. Furthermore, the article also takes into account the Court’s 

assertion that ‘the aim of maintaining a prestigious image is not a legitimate 

aim for restricting competition’, which represents another aspect of the 

judgment in apparent contrast with the settled case law. In both instances, it 

presents possible explanations consistent with the tradition. Finally, it  

underlines the significance of the ruling in relation to the controversial topic of 

internet selling. 

 

I. Introduction 

The topic of selective distribution systems has been explored in many authoritative 

academic works.
1
 Yet, it is still important and highly debated, not only because 

                                                      
1
 See Alison Jones and Brenda Sufrin, EU Competition Law (OUP 2014); Maher M. 

Dabbah, EC and UK Competition Law (CUP 2004); Richard Whish and David Bailey, 

Competition Law (7th edn, OUP 2012); Joanna Goyder, EU Distribution Law (Hart 

Publishing 2011); Vivien Rose and David Bailey (eds), Bellamy and Child: European 

Union Law of Competition (Sweet and Maxwell 2013), Joanna Goyder and Albertina 

Albors-Llorens, Goyder’s EC Competition Law (5th edn, OUP 2009); Valentine Korah, An 

 



Selective distribution systems post-Pierre Fabre 164 

many aspects are not entirely clear, but also because recent peculiar developments 

in the jurisprudence of the European Court of Justice (CJEU) have fed the 

discussion. 

A Selective Distribution System is a network of vertical agreements between a 

supplier and its distributors.
2
 Resellers (wholesalers and/or retailers) are admitted 

to the system only on the basis of their acceptance of certain obligations, necessary 

in the view of the supplier to create and maintain a prestigious brand image or to 

provide customers with a qualitative service. As such, they might consist, for 

instance, of pre-sales or after-sales services, technical qualifications and training of 

the staff, equipment or location of the premises, stock and inventory of contract 

goods, or even the commitment not to sell competing products of inferior quality in 

order not to damage the image of the brand. Indeed, the system is usually adopted 

in relation to products of high value and technological complexity or with a 

luxurious image to convey and the shopping experience of customers must be 

preserved. The supplier provides its products only to authorised members of the 

system, who, in turn, undertake not to resell to non-authorised resellers.  

The system is designed to enhance the efficiency and quality of the distribution 

chain, but it inherently restricts the economic freedom of its components and 

                                                                                                                                       
Introductory Guide to EC Competition Law and Practice (9th edn, Hart Publishing 2007); 

Giorgio Monti, EC Competition Law (CUP 2007); David Bailey, ‘Restrictions of 

Competition by Object under Article 101 TFEU’ (2012) 49 Common Market Law Review, 

559; Pablo Ibanez Colomo, ‘Market failures, transactions costs and article 101(1) TFEU 

case law’ (2012) 37 European Law Review, 541; Jorren Knibbe, ‘Selective distribution and 

the ECJ's judgment in Pierre Fabre’, Case Comment (2012) 33 European Competition Law 

Review, 450; Giorgio Monti, ‘Restraints on Selective Distribution Agreements’ (2013) 36 

World Competition, 489; Louis Vogel, ‘Efficiency versus Regulation: The Application of 

EU Competition Law to Distribution Agreements’ (2013) 4 Journal of European 

Competition Law & Practice, 277; Andreas Themelis, ‘After Pierre Fabre: the future of 

online distribution under competition policy’ (2012) 20 International Journal of Law & 

Information Technology, 346; Okeoghene Odudu, ‘Interpreting Article 81 (1): the object 

requirement revisited’ (2001) 26 European Law Review, 379; Saskia King, ‘The Object 

Box: Law, Policy or Myth?’ (2011) 7 European Competition Journal 2, 269; Cosmo 

Graham, ‘Methods for determining whether an agreement restricts competition: comment 

on Allianz Hungaria’ (2013) 38 European Law Review, 542; Csongor  Istvan Nágy, ‘The 

Distinction between Anti-competitive Object and Effect after Allianz: The End of  

Coherence in Competition Analysis?’ (2013) 36 World Competition 4, 541; Alison Jones, 

‘Left Behind by Modernisation? Restrictions by Object under Article 101(1)’ (2010) 6 

European Competition Journal 3, 649. 
2
 A vertical agreement is described, by article 1(a) Commission Regulation No 330/2010, 

OJ [2010] L 102/1, as an ‘agreement or concerted practice entered into between two or 

more undertakings each of which operates, for the purposes of the agreement or the 

concerted practice, at a different level of the production or distribution chain, and relating 

to the conditions under which the parties may purchase, sell or resell certain goods or 
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typically creates serious concerns about its compliance with competition rules. In 

particular, its compatibility with article 101(1) TFEU is often questioned. For many 

years the jurisprudence of the European Courts developed on the basis of few and 

very specific criteria and gave economic operators and legal practitioners a (not 

always consistent) line of reasoning for self-assessment and avoidance of 

infringements of the EU competition law. Yet, very recently the CJEU seems to 

have adopted a different approach and started to depart from previous case law, in 

contrast with the methodology followed by the EU Commission.  

In this light, the article begins in section II with a brief overview of the main 

characteristics of Selective Distribution Systems, focusing on their anti and pro-

competitive aspects and their reciprocal interaction. In section III, it analyses the 

principles traditionally governing the application of the competition analysis by the 

European Courts and the Commission to their discipline, preceded by the 

preliminary consideration of the fundamental distinction between ‘restriction by 

object or by effect’. Section IV focuses on the recent developments in the 

jurisprudence of the European Court of Justice and on the Pierre Fabre case in 

particular, as well as on the judicial assertion that ‘the aim of maintaining a 

prestigious image is not a legitimate aim for restricting competition’.
3
 It starts with 

a short report on the factual background of the proceedings and, then, it examines 

the peculiarities and the importance of the judgment for competition analysis in 

general and Selective Distribution Systems in particular. 

The article underlines and explains not only the CJEU’s approach to the 

controversial topic of online sales, but also its puzzling new qualification of 

Selective Distribution Systems as restrictions on competition ‘by object’ ‘in the 

absence of objective justification’, rather than ‘by effect’, and its assertion that ‘the 

aim of maintaining a prestigious image is not a legitimate aim for restricting 

competition’. The last two statements, indeed, seem to contrast with the settled 

case law on the subject matter, but it is also possible to provide an interpretation 

consistent with the tradition. 

II. The economics of selective distribution systems 

This specific type of distribution can be described according to the wording of 

article 1(1)(e) of Regulation 330/2010, as: 

(…) a distribution system where the supplier undertakes to sell the contract 

goods or services, either directly or indirectly, only to distributors selected 

                                                      
3
 Case C-439/09 Pierre Fabre Dermo-Cosmétique SAS v Président de l’Autorité de la 

concurrence [2011] ECR I-9447, para 46. 
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on the basis of specified criteria and where these distributors undertake not 

to sell such goods or services to unauthorised distributors within the territory 

reserved by the supplier to operate that system.
4
 

The provision aims at determining the boundaries of the Verticals Block 

Exemption, but it is generally adoptable as an appropriate reference, because it 

captures the essence of the system. 

1. The anti-competitive aspects of selective distribution 

A Selective Distribution Agreement may vary widely, case by case, containing 

different terms and clauses in relation to the various circumstances under which it 

is adopted. Yet, two elements are consistently considered: the position of the 

supplier, which undertakes to provide its products only to selected distributors, and 

the role of the distributors that commit not to resell the products to non-authorised 

dealers. The contract goods and services must be resold only to end users or to 

other members of the network, designed to be of ‘closed character, making it 

impossible for non-authorised dealers to obtain supplies’.
5
 

The obligation on the appointed resellers is regarded as necessary to the 

effectiveness of this particular marketing method (so as to ensure that the specified 

criteria for the selection of the resellers are satisfied).
6
 However, it is important to 

underline that, according to the case law of the European Court of Justice,
7
 the 

‘imperviousness’ of a Selective Distribution System worldwide is not a condition 

of its validity under the EU law, contrary to what happens in some Member States 

(e.g. under the German law, implying that ‘an un-authorized dealer can obtain the 

goods covered by that system only by participating in the breach by an authorized 

dealer of his contractual obligations’).
8
 As a consequence, it might happen that 

official retailers have to compete with other non-members, legitimately dealing 

with original products which have been purchased at a lower price in another 

Member State where selective distribution is not applied, and made available 

through parallel import.
9
 Yet, some authors caution that it would be hard to 

convince the Commission and the European Courts of the necessity of the system 

                                                      
4
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5
 Guidelines on Vertical Restraints, OJ [2010] C 130/1, para 178. 
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in relation to the nature of the product, if it is not applied in all jurisdictions in 

which goods and services are sold.
10

 

The burden not to resell the purchased goods to whomever the new owner wishes 

represents a clear restriction of its economic freedom. However, it is considered 

compatible with competition law rules when the overall efficiencies of the system 

outweigh the anti-competitive aspects. This is believed to happen when the specific 

limitations identified by the Commission and the CJEU are respected.
11

  

Case law and decisional practice show that selective distribution systems have been 

adopted for many categories of goods and services
12

 (without firm rules and 

predictability for each of them),
13

 but they are usually preferred for the marketing 

and sale of final products of high quality and value, technologically complex, or 

branded with a luxury or prestigious image to promote and protect.
14

 In relation to 

these products, they are of particular benefit for consumers.
15

 

2. The pro-competitive aspects of selective distribution 

Selective distribution allows suppliers to maintain a certain degree of control on the 

distribution chain, even if implemented through independent undertakings. The 

manufacturer may ensure that the outlets do not deviate from the image it wishes to 

project and that they provide customers with quality pre-sales and after-sales 

services. In the meantime, it may avoid costs, such as the need for specific 

expertise, knowledge of local markets or financial and commercial risks that other 

forms of distribution, such as vertical integration or agency relationships, entail. 

In addition, selective distribution systems may protect the authorised distributors’ 

investment and promotional efforts against other retailers’ temptation to ‘free-ride’. 

Indeed, the margin for free-riding among them becomes consistently reduced, if the 

contract products can be sold only by authorised members, selected on the basis of 

uniform criteria and, thus, subject to the same obligations and requirements (in 

terms of equipment and appearance of their premises, technical qualifications and 

                                                      
10

 Jones, Sufrin (n 1), 810; Goyder (n 6), 139. 
11

 Korah (n 1) 315; Goyder, Albors-Llorens (n 1), 237. 
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Selective Distribution concerning cameras, televisions, hi-fi products, computers, high 

quality watches and clocks, jewellery, glass crystal, ceramic tableware, newspapers, but not 

mass watches, tobacco products, or plumbing equipment. Also, it has been accepted in 

relation to motor vehicles, dental prostheses, perfumes and cosmetics. 
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 Bellamy and Child, (n 1), 456; Goyder, Albors-Llorens (n 1), 240. 
14

 Guidelines on Vertical Restrains (n 5,) para 174. 
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ability to provide professional advice on the point of sale, pre-sales services and 

promotional activities). The system could also protect distributors’ relation-specific 

investments against the possible misbehaviour of the manufacturer itself (the so 

called ‘hold-up problem’), providing guarantee of long-term supply through 

appropriate arrangements.
16

 This protection serves as an incentive. Furthermore, 

purchasers of expensive products are usually sophisticated. Selective distribution is 

particularly apt to meet their high expectations, so as to increase demand and 

enhance sales for the advantage of all the parties involved. 

3. Inherent contradiction and inextricable connection 

Contradictions are inherent in selective distribution due to the restrictions, on the 

one hand, imposed on the economic freedom of the undertakings involved 

(particularly significant in this respect is the obligation on distributors not to resell 

contract products to non-authorised members of the system) and on the other hand, 

the potentially high benefits it entails for the efficient distribution of goods and 

services on the market. Indeed, selective distribution promotes reduction of costs 

and greater control by the manufacturer, improved services and promotional efforts 

by distributors for the benefit of customers. Enhanced efficiency implies increase 

in sales and profits for both suppliers and distributors, while it also ensures 

consumer satisfaction. 

In this context, the compliance of selective distribution systems with competition 

law has been unsurprisingly questioned. In consequence, specific criteria of 

evaluation for the balancing of the contrasting aspects of selective distribution 

systems have been developed.
17

 The rationale has often been identified with the 

original lack of Block Exemptions for this category of vertical agreements and the 

consequent willingness of the European Court of Justice to establish specific 

criteria ‘to test its legality’.
18

 These allowed undertakings to escape the wide 

application of article 101(1) TFEU by the Commission, avoiding the long and 

complex procedure of notification and individual exemption under article 101(3) 

TFEU, in sectors in which Selective Distribution System was not only commonly 

adopted, but also appreciated as highly beneficial for the efficiencies developed.
19

 

Indeed, the early case law contributed to the understanding of the inextricable 

connection between the restrictive effects and efficiencies of selective distribution 

and to the determination of the boundaries of its compatibility with competition 

law.  
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The system has been considered appropriate only for the distribution of certain 

kinds of products, as it satisfies the request for higher quality by demanding 

purchasers. Customers of sophisticated goods, such as technically complex or 

branded products, have high expectations in terms of technical advice and 

assistance, pre and after sales, and in terms of image and appearance of the 

shopping environment, and are willing to pay a higher price in order to have it.
20

 

For this reason, if the inter-brand rivalry on the market is lively, the reduction of 

intra-brand competition that selective distribution implies is not of great concern. 

Customers who prefer lower prices and lower services can simply buy products 

from different suppliers. Consequently, the system may promote inter-brand 

competition. However, if there is ‘cumulative effect’, due to the presence on the 

relevant market of ‘parallel networks of selective distribution’, the risk of 

foreclosure of certain types of distributors increases, together with the possibility of 

collusion among suppliers.
21

 

A manufacturer imposes on its distributors specific obligations, in order to ensure 

their compliance with requirements that it feels necessary for appropriate 

marketing and sale. The willingness to accept and implement them determines the 

admission to the system. The restriction not to supply non-members with contract 

products is necessary to obtain its functionality, provided that it only aims at 

ensuring the compliance of resellers with proportionate, objective, selection criteria 

(and not, for example, at boycotting specific outlets, such as price discounters). 

III. The pre-Pierre Fabre analysis of selective distribution systems under 

article 101 TFEU 

The analytical approach suggested by the Commission for the assessment of 

vertical restraints in general and Selective Distribution Systems in particular is 

practical, as it implies, first, the evaluation of the applicability of a Block 

Exemption Regulation and in case the agreement is not covered by a Block 

Exemption Regulation, the need to establish whether it falls within article 101(1) 

TFEU.
22

 Indeed, it must be remembered that, from the Commission’s point of 

view, when the presumption of legality does not apply because the market-share 

thresholds are exceeded, the agreement is not presumed illegal. An assessment 

pursuant to article 101(1) TFEU is required and if an infringement of that provision 

is established, the selective distribution system may still benefit from an individual 

exemption based on article 101(3) TFEU. In this case, the undertakings concerned 

must provide evidence of the fulfilment of the four cumulative conditions and the 
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(No 2), [1986] ECR 03021, para 40. 
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exemption may apply as long as they are fulfilled, then it ceases.
23

 In principle, all 

agreements may benefit from an exemption under article 101(3) TFEU. 

1. Appreciable restriction of competition by object or effect 

A brief examination of the meaning and practical relevance of the distinction 

between restrictions by object and restrictions by effect is appropriate before 

considering the traditional approach of the EU Courts and the Commission to the 

competition analysis of selective distribution systems. Indeed, only agreements 

which have as their object or effect the prevention, restriction or distortion of 

competition are prohibited by article 101(1) TFEU and their overall impact on 

competition must be appreciable. While the expression ‘prevention, restriction or 

distortion’ is usually regarded as pleonastic and aimed at covering all possible 

nuances of interference, the distinction ‘object or effect’ is of utmost importance 

for the consequences it implies. It can be understood with reference to the case law 

of the European Courts and the Commission’s Guidelines on the application of 

Article 81(3) EC Treaty [now 101(3) TFEU].
24

 

‘Object or effect’ clearly identifies an alternative.
25

 The object must be considered 

first and if a restriction ‘by object’ is established, it is not necessary to demonstrate 

any actual effects on competition in order to determine an infringement of article 

101(1) TFEU.
26

 Nor is it possible to prove the absence of any anti-competitive 

effects to escape the prohibition. The finding is definitive.
27

 The violation is 

presumed and efficiencies may be claimed and evaluated only under article 101(3) 

TFEU.
28

 Only if the agreement does not have a restrictive object, its anti-

competitive effects must be assessed.
29

 In both cases the burden of proof is on the 

party claiming the breach, but its weight is different as the inquiry into the actual 

effects on competition is complex and costly with uncertain outcomes.  
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An agreement is classified as restriction by object when its very nature has the 

potential to harm competition, causing injury to its proper functioning.
30

 However, 

this must be established with regard to a number of factors and, in particular, the 

content of its provisions, its objectives and the economic and legal context of 

which it forms part.
31

 The extent of their application is the subject of considerable 

debate. The subjective intention of the parties may be relevant too, but not 

necessary.
32

 

Exemplifications may be found in article 101(1)(a-e) TFEU,
33

 in jurisprudence 

(e.g., minimum resale price maintenance and absolute territorial or customer 

protection) and in Commission Block Exemption Regulations, Guidelines and 

                                                      
30

 Case C-209/07, BIDS v Commission, [2008] ECR I-08637, para 17; Case C-226/11, 

Expedia Inc v Authorité de la Concurrence, 13 December 2012, para 36. The agreement is 

considered ‘so likely to be harmful that the harm can be presumed’ on the basis of its 
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cf. Bailey, supra n 28, p 559, 564, and 101(3) Guidelines, n 24, para 21. The author 

highlights two other reasons for the prohibition of object restrictions, to promote legal 

certainty (enabling firms to understand the legal consequences of their conduct and, 

consequently, increasing the deterrent effect of competition law) and to facilitate the 

enforcement of article 101 (not having to prove actual effects). 
31

 Case C-501/06, GlaxoSmithKline v Commission, [2009] ECR I-09291, para 58; Case C-

32/11, Allianz Hungária v Gazdasági Versenyhivatal, 14 May 2013, para 36. It has been 
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cf. Jones and Sufrin, n 6, p 213. It has also been noticed that in both cases the definition of 
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the appreciability of possible effects on inter-state trade of the agreement, cf. Whish, Bailey 

(n 1), 120. However, some authors specify that, even if it cannot be maintained that market 

definition is irrelevant in all object cases, it may be possible to find an object restriction 

without any market definition, cf Bailey n 28. 
32

 Cf Bailey, n 28; Pablo Ibanez Colomo, ‘Market failures, transactions costs and article 

101 (1) TFEU case law’, (2012) 37 European Law Review, 541. Contra, Okeoghene 

Odudu, ‘Interpreting Article 81(1): the object requirement revisited’, (2001) 26 European 
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Notices (as the hardcore restrictions are considered by the Commission as 

restrictions by object), but the lists are not exhaustive. They are considered a 

starting point, indicating restraints ‘highly likely to be found, in principle’ 

restrictive by object. However, they may vary, expanding or even narrowing the 

category of object restraints, not only with reference to a particular type of 

agreement following reconsideration by the Courts (for example ‘to reflect changes 

in economic thinking’), but also in a specific case ‘in relation to the specific 

facts/circumstances’, as the objectives and the context of an agreement are ‘also 

relevant to the assessment.
34

 

It has been underlined that the instances in which an agreement is likely to be 

deemed restrictive of competition by object ‘are notoriously unclear’,
35

 while the 

‘hard core’ and ‘underpinning logic’ of the notion is known, the determination of 

its boundaries is complex and it is felt difficult to identify an operational 

definition.
36

 Indeed, while the Commission tends to rely on the form of restraints 

(the so-called ‘hardcore’ restraints), the CJEU insists in refusing the concept of a 

closed category of object restrictions (or ‘object box’), but, confusingly, it adopts a 

multiplicity of methodologies for their identification.
37

 As a consequence, 

sometimes its judgments appear contradictory.  

It has been suggested that an alternative reading of the object/effect divide, more 

economics-oriented, could explain the jurisdictional approach.
38

 Considering that 

the private transactions examined under article 101 (1) TFEU may be an effective 

means to address market imperfections (such as market power, negative/positive 

externalities or information asymmetries) or transaction costs, many restrictions 

that appear anti-competitive are instead a source of efficiency gains.
39

 Consistently, 

a specific restraint will be deemed restrictive of competition by object not whether 

it has a particular form, nor whether it can be presumed to have anti-competitive 

effects, but only where ‘in the light of the nature of the agreement, and the context 

in which it is concluded’ it cannot be plausibly explained on efficiency grounds.
40

 

This ‘default, efficiency-based methodological approach’ is allegedly not applied 

in two instances, concerning resale price maintenance and restrictions of parallel 

trade.
41

 Yet, these agreements are considered restrictive of competition by their 

very nature, irrespective of efficiency claims (in consideration of the fact that 
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market integration is an EU competition law objective worthy of being protected in 

itself), only ‘in principle’, on the basis of a rebuttable presumption. The default 

methodology still applies in case of sufficiently compelling efficiency explanations 

(for example, where, according to the analysis of the nature and context of the 

agreement, it is understood that efficiencies can only be achieved through such 

restrictions).
42

  

However, some authors contend that the concept of anti-competitive object is not 

economic, but legal. In particular, it has been maintained that, in principle, ‘even a 

legal counsel with a rudimentary understanding of economics’ should be able to 

assess whether the agreement is anti-competitive or not, without the need to 

consider circumstances ‘beyond the four angles of the contract’.
43

 According to this 

opinion, the legal and economic context may be relevant only for the understanding 

of the meaning and function of the agreement and the anti-competitive object must 

be distinguished in relation to pre-determined categories, identified and developed 

by the jurisprudence on the basis of two considerations: the nature of agreements 

and the judicial experience. The only task of the analyser is to read the specific 

arrangement at stake and check whether it is blacklisted or not.
44

 There is no 

necessity of case-by-case analysis, otherwise the advantages of predictability and 

certainty would be lost.
45

 Notwithstanding the common belief in the legal and not 

economic nature of the term ‘object’ under article 101 (1) TFEU, other authors 

challenge this category-building or ‘object box’ approach as, they assert, it is not 

fully reflective of the case law of the CJEU. It is more consistent with statements of 

policy by the Commission and, therefore, it is better regarded as a guidance.
46

 

Indeed, they identify at least two key methods in the jurisprudence of the Courts, 

the ‘orthodox’ (based on the object box concept) and the more analytical (effects-

based, as ‘established’ in Société Technique Minière, STM, and ’subsequently 

confirmed in Consten’ and Grundig).
47

 Allegedly, the CJEU currently follows a 

hybrid approach, according to which certain agreements can be regarded as 
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automatically restrictive of competition. Yet, the list is not exhaustive, nor is there 

an irrebuttable presumption ‘owing to the analysis of the ‘legal and economic 

context’ required under STM’ for each of them.
48

 Consequently, any restraint can 

be a restriction by object and, on the other hand, even ‘hardcore’ restrictions can be 

excused under the article 101(1) TFEU assessment.
49

 It must be noted that, 

according to this opinion, ‘the assessment of the ‘legal and economic context’ in 

accordance with the test in STM’ is a flexible process and the level of economic 

analysis depends on the facts of the case.
50

 Indeed, the extension to be given to the 

contextual examination of agreements appears to be the main element on which the 

opinions of commentators diverge.
51

 

Whatever definition is adopted, when an agreement does not restrict competition 

by object, it must be assessed whether it has restrictive effects, applying a full 
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agreement’ is still considered non-appropriate, while ‘some sorting of agreements, 

according to their likely competitive effects’ is recognised as necessary, p 654. 

Accordingly, the Commission still identifies restrictions of competition by object as 

‘hardcore’ restraints in its Guidelines and Block Exemption Regulations on the basis of the 

judicial experience only, whereas the case law provides that regard must also be had to the 

content, objectives and legal and economic context of agreements, p 656. This suggests that 

not only can the ‘object’ category be expanded, but also narrowed, p 657, 661, 664. 

However, the jurisprudence on this latter point is considered hard to rationalise and it seems 

that the re-evaluation of ‘past precedents’ may happen only in ‘exceptional circumstances’, 

p 664, 668.    
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economic analysis.
52

 There is, indeed, no presumption in this context. By contrast, 

it shall be determined if it has possible restrictive effects on actual or potential 

competition, so that ‘on the relevant market negative effects on prices, output, 

innovation or variety or quality of goods and services can be expected with a 

reasonable degree of probability’.
53

 The extensive analysis required must be 

conducted with the use of a (double) counter-factual, considering what the 

competition situation would have been in the absence of the specific agreement and 

of the contractual restraints, so as to assess the impact on inter-brand and intra-

brand competition respectively.
54

 

The Commission underlines that negative effects are likely when at least one of the 

parties has some degree of market power and the agreement contributes to its 

creation or exploitation. Details of its full competition analysis for vertical 

restraints are set out in the Verticals Guidelines.
55

 

a) The balancing of anti and pro-competitive effects 

It must be mentioned that a persistent inconsistency exists between Commission 

and European Courts in the interpretation of the effects analysis to be conducted 

under article 101(1) TFEU. Indeed, according to the Commission it should 

encompass only anti-competitive effects, whereas the balancing of offsetting 

efficiencies should take place more appropriately under article 101 (3) TFEU.
56

 On 

the contrary, the case law shows, on the whole, a different approach, being open to 

the evaluation of both anti- and pro-competitive effects under article 101 (1) 

TFEU.
57

 

The reasons for this divergence can be traced back to the pre-modernisation era, 

when the Commission adopted a literal, broad interpretation of article 101 (1) 
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p 196. Cf. Metro (No I), n 6, paras 20-22; Société Technique Minière, n 26, p 249-250; case 

258/78, Nungesser v Commission, [1982] ECR 2015, paras 54-58; case 27/87, Erauw-

Jacquéry v La Hesbignonne, [1988] ECR 1919, paras 8-11; case 42/84, Remia v 

Commission [1985] ECR 2545, paras 19-20; Case 161/84 Pronuptia v Pronuptia [1986] 

ECR 353, paras 15 ff; Case 23/67 Brasserie de Haecht (No 1) [1967] ECR 407, p 414-416; 

case C-250/92, Gøttrup-Klim e.a. Grovvareforeninger v Dansk Landbrugs Grovvareselskab 

AmbA, [1994] ECR 5641, paras 31-45; case C-234/1989, Delimitis v Henninger Bräu, 

[1991] ECR 935, paras 13-27.  
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TFEU, had exclusive power of granting individual exemptions on the basis of an ex 

ante notification and only block exemption regulations by category existed.
58

 The 

jurisprudence of the CJEU developed, partly, as a remedy to the consequences of 

this procedure, allowing the evaluation of at least some pro-competitive aspects of 

allegedly infringing agreements even by the national authorities, in the absence of 

notification and absent the relief of block exemptions. 

When Regulation 1/2003 entered into force,
59

 on 1 May 2004, the notification 

system was abolished and National Competition Authorities and Courts were 

allowed to apply article 101 TFEU in its entirety, so including article 101 (3) 

TFEU. As a consequence, the procedural problematic aspects were overcome. 

Additionally, the Commission’s approach to article 101 (1) TFEU changed, with 

the adoption of a less formalistic, more economic-oriented methodology.
60

  

Yet, the debate is still heated, also because of the practical implications in terms of 

burden of proof and efforts and costs connected. Indeed, it lays on the person 

claiming the breach under article 101 (1) TFEU, but on the defendant under article 

101 (3) TFEU. 

It is worth underlining the inter-connection between the respective role of article 

101 (1) TFEU and article 101(3) TFEU. A wide understanding of the former, 

inevitably exerts an influence on the latter. This poses the risk, in the 

Commission’s view, to cast article 101 (3) TFEU aside, or at least to divert it from 

its purpose, ‘which is to provide a legal framework for the economic assessment of 

restrictive practices’.
61

 More precisely, if the analysis of anti and pro-competitive 

aspects is made under article 101 (1) TFEU, article 101 (3) TFEU risks to be used 

only to exempt agreements restrictive by object, or restrictions by effect justified 

by non-economic reasons.
62

 

b) The appreciability condition 

As already mentioned, the CJEU clarified that the prohibition of article 101 (1) 

TFEU applies only when agreements restrict competition to an appreciable 

extent.
63

 In the Völk case, this requirement seemed to concern both restrictions by 

object and by effect.
64

 For this reason, taking into consideration its non-binding 
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nature, the previous Commission ‘De Minimis’ Notice (stating that the presumption 

of non appreciability could not be applied to agreements containing hardcore 

restrictions) was usually interpreted as simply not dealing with the problem of 

identifying when restraints by object were of no significance.
65

 Yet, subsequently, 

in the Expedia case, the CJEU stated expressly that an agreement with an anti-

competitive object constitutes, by its nature and independently of any concrete 

effect it may have, an appreciable restriction on competition.
66

 

On the 25
th
 of June 2014, the Commission issued a revised ‘De Minimis’ Notice, 

where, taking into consideration the recent judgment of the CJEU, clarified that 

restrictions by object can never benefit from its safe harbour, as they cannot be 

considered minor and always constitute an appreciable restriction of competition.
67

 

Contrary to its predecessor, it does not contain any list, but it mentions some 

examples (fixing of prices, limitation of output or sales, allocation of markets or 

customers) and makes reference to the hardcore restrictions contained in any 

current and future Commission Block Exemption Regulation, as expressly 

considered to generally constitute restrictions by object. Additionally, the Notice is 

accompanied by a Staff Working Document, named ‘Guidance on restrictions of 

competition ‘by object’ for the purpose of defining which agreements may benefit 

from the De Minimis Notice’, which lists the restrictions described as ’by object’ or 

‘hardcore’ in Commission Regulations, Guidelines and Notices, with examples 

taken from case law and decisional practice.
68

 

Consequently, only restrictions ‘by effect’ may be presumed non-appreciable by 

reference to (unchanged) market share thresholds, 10% for the parties to horizontal 

agreements (aggregate) and 15% for each party to a vertical restraint. As before, 

the 10% provision applies in case of difficult classification of the agreement and all 

the market thresholds are reduced to 5% where the cumulative effect of parallel 

networks of agreements restricts competition (unlikely, if they cover less than 30% 

of the relevant market). The agreement continues to be considered not appreciable 

even if the market shares of the parties outgrow the thresholds, by no more than 2% 

points, during two successive calendar years. 
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The Notice is not binding, but meant to give guidance (also to national courts and 

competition authorities), without prejudice for the CJEU’s interpretation of article 

101 (1) TFEU. Anyway, it creates legitimate expectations and the Commission 

cannot disregard them without reasons. The accompanying document expressly 

states to be intended not to be an obstacle to any developments of case law and 

decisional practice. 

 

2. The EU Courts’ traditional approach to selective distribution systems 

As already mentioned, it is traditionally understood that the compliance with 

certain specific qualitative criteria determines the legality of selective distribution 

systems and since the 1970s the jurisprudence of the European Courts developed 

peculiarly around them. They are the so-called Metro criteria, after the name of the 

case where first established.
69

 

In their presence, the system was considered productive of efficiencies capable of 

counterbalancing the inherent restrictions affecting the economic freedom of 

dealers and the reduction of intra-brand price-competition. Indeed, in the Metro 

case, the CJEU expressly stated that price competition is not generally emphasised 

in such systems, however it is not the only effective form of competition, which 

may be reconciled with objectives of different nature.
70

 

On the contrary, quantitative criteria of selection were usually believed not 

appropriate to save the system, as potentially conducive to additional anti-

competitive inefficiencies, in direct contrast with the EU objectives (protection of 

competition and market integration). They more directly limit the number of 

dealers, leading to potential territorial partitioning, without producing counter-

balancing pro-competitive effects.
71

 

However, even a ‘qualitative’ Selective Distribution Agreement may infringe 

article 101 (1) TFEU, in case of cumulative effect due to the presence of similar 

networks on the relevant market. This principle, developed in the Metro No 2 case, 

does not automatically imply a prohibition, depending on the overall actual net 
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effect on the competitive situation.
72

 The Commission quantifies its significance in 

the Verticals Guidelines.
73

 

a) The Metro criteria 

The subsequent interpretation by the case law specified the meaning and 

boundaries of the Metro criteria, adding further qualifications. The Verticals 

Guidelines mention them as follows:   

1 - the nature of the product must necessitate a selective distribution system, 

to preserve its quality and ensure its proper use; 

2 - resellers must be selected on the basis of objective criteria of a qualitative 

nature, laid down uniformly for all potential distributors and not applied in a 

discriminatory manner;  

3 - the criteria must not go beyond what is necessary.
74

 

In relation to the first criterion, it has been noticed that many goods have been 

taken into consideration by the EU Courts and the EU Competition Authority and 

there are not precise rules, only trends.
75

 Usually, three categories of products are 

mentioned, two well-known (technologically complex and luxury/branded goods), 

as their need for high-quality shopping environment, promotion and assistance is 

evident, and one more peculiar (newspapers), where the requirement for Selective 

Distribution System is connected with the characteristics of the distribution, due to 

the short shelf-life.
76

 

It has been held that the nature of the product encompasses not only its material 

composition, but also the aura of prestige and luxury that characterises its brand 

image and represents what is wanted by customers and promoted by manufacturers 

and distributors.
77

 Furthermore, it appears from the case law that the necessity of a 

Selective Distribution System cannot be maintained where public rules already 

exist and provide goods with the necessary protection, so that private contractual 

rules become superfluous.
78

 This may happen when EU or national rules concern 
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the admission to the trade or conditions of sale of certain products, such as 

pharmaceuticals. 

The second Metro criterion concerns the selection of resellers, making an important 

distinction between qualitative and quantitative parameters. This influences the 

legitimacy of the mechanism, but the dividing line is considered difficult to trace. 

Mainly, qualitative criteria concern the objective suitability to distribute the 

specific type of product (e.g. technical qualifications, apt premises, setting or 

location, after-sales services), in contrast with a more direct limit on the potential 

number of dealers (such as specific amounts of stocks, minimum annual turnover, 

etc., but with some overlaps).
79

 It has been said that the latter aims at protecting 

approved members from other retailers meeting the same qualitative criteria.
80

 

The criteria must be laid down uniformly for all potential distributors and applied 

in a non-discriminatory way. In principle, all dealers meeting them should be 

admitted and able to obtain the contract goods. A refusal to supply those who meet 

the criteria discriminates and infringes article 101 (1) TFEU, if made in agreement 

with other members of the system (otherwise it represents a unilateral conduct, 

legitimate unless abusive of dominant position). However, the penalty may only 

consist of a fine, not an order to supply.
81

 

Interestingly, the CJEU held in a recent case that, in order to avoid a risk of 

conflation, the reciprocal characteristics of qualitative and quantitative criteria must 

be distinguished. In particular, the content of quantitative criteria may be verified, 

but it is not necessary that they are ‘objectively justified and applied in a uniform 

and non-differentiated manner’.
82

 The context of the judgment was very peculiar, 

connected with a question of applicability of a specific exemption regulation for 

the motor vehicle sector, but the importance of the statement allows its use as a 

general reference.
83

 

Finally, the third Metro criterion expresses the necessity of proportionality between 

selection criteria and contract goods. Indeed, it requires that the restrictions on 

which the Selective Distribution System is based (i.e. selection criteria of resellers) 

do not go beyond what is essential to the protection of quality and proper use of the 

product. Some authors underlined its increasing importance in the evaluation of the 
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legality of the system, as the category of suitable goods by nature has not clear 

confines and seems subject to unpredictable expansion.
84

 

It appears from the case law of the CJEU that, when the Metro criteria are not 

satisfied, Selective Distribution System infringes article 101 (1) TFEU. However, 

as previously mentioned, according to the Commission’s view expressed in the 

Vertical Guidelines, further economic factors might be analysed. 

3. The Commission’s approach 

It has been underlined by authoritative doctrine with general reference to the 

category of vertical restraints, which Selective Distribution Agreements belong to, 

that: 

Presently, there is a broad consensus among economists that vertical 

restraints are neither always harmful nor always beneficial, and that a 

determination of whether a vertical restraint reduces economic welfare 

requires an appraisal of all relevant facts (…). 

The few empirical economic studies that have been carried out suggest that 

in general vertical restraints are efficiency enhancing, but do not allow one 

to identify a priori all necessary and sufficient conditions to be able to 

identify when vertical restraints are beneficial (…). 

In sum, for each pro-competitive justification for a vertical restraint 

(facilitating entry, resolving the free-rider problem, or removing ‘hold-up’ 

risks) there can be an adverse effect on distributors and competing 

manufacturers, suffocating intra- and inter-brand competition.
85

  

Accordingly, it is commonly agreed that an absolute aprioristic answer (i.e. 

‘always’, or ‘never’, or ‘it depends on specific conditions’) to the question of their 

compatibility with competition law is inappropriate. They should be assessed 

considering facts and circumstances of each particular case. After the so-called 

modernisation of the late 1990s, this position has also been assumed by the 

Commission, as confirmed in its Guidelines,
86

 based on the principles developed by 

the peculiar case law of the time.
87

 Here, with specific reference to Selective 

                                                      
84

 Goyder, Albors-Llorens, (n 1), 240-1. 
85

 Monti, n 15, p 348; cf. Damien Neven, Penelope Papandropoulos and Paul Seabright, 

Trawling for Minnows: European Competition Policy and Agreements between Firms 

(CEPR, 1998), p 17. 
86

 Verticals Guidelines, n. 5, paras 175-185, cf. paras 110-121. 
87

 The reference is to the Metro doctrine. Although the Commission does consider those 

specific criteria when assessing the possible anti-competitive effects of Selective 

 



Selective distribution systems post-Pierre Fabre 182 

Distribution System, it emphasises the risk of reduction in intra-brand competition, 

usually outweighed by sufficient inter-brand competition, unless the number of 

similar networks on the market is high with consequent detrimental development of 

the so-called ‘cumulative effect’. Then, it mentions the risk of foreclosure of 

certain types of distributors and of softening of competition and facilitation of 

collusion between suppliers or buyers. Yet, additionally, it should not be forgotten 

the risk of creation of obstacles to market integration, one of the main objectives of 

the EU law
88

. 

According to the Guidelines, competition risks should be evaluated in the light of 

article 101(1) TFEU, when the agreement is not exempted under the Block 

Exemption Regulation, undertaking a full effects analysis in relation to various 

factors, which may have an influence in each specific case. Yet, recent 

developments in the jurisprudence of the European Court of Justice on Selective 

Distribution System cast some doubts on this methodology.
89

  

a) Factors of analysis 

The relevant factors identified may consist, firstly, in the criteria adopted for the 

selection of distributors (qualitative or quantitative). This is a very significant 

point, to be firmly underlined, as it represents the recognition of the Metro criteria, 

developed, as above mentioned, by the early case law in order to discern the 

legitimacy of Selective Distribution System. It shows that this doctrine is deeply 

rooted in the analysis of the topic and bound to persist in its influence on the 

subject. The Commission confirms that a preliminary distinction between purely 

qualitative and quantitative Selective Distribution System is required, as the first is 

‘in general considered to fall outside article 101 (1) TFEU for lack of anti-

competitive effects, provided that three conditions are satisfied’: 

-‘the nature of the product must necessitate a selective distribution system’, 

to ‘preserve its quality and ensure its proper use’; 

-resellers must be selected ‘on the basis of objective criteria of a qualitative 

nature’, ‘laid down uniformly’ for all potential distributors and ‘not applied 

in a discriminatory manner’;  

                                                                                                                                       
Distribution System under article 101(1) TFEU, it does not rely exclusively on them. They 
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-the criteria ‘must not go beyond what is necessary’.
90

 

Secondly, the assessment of the agreement requires the market position of the 

parties to be considered. If the position of the supplier is strong, the loss of intra-

brand competition may be problematic, whereas the presence of buying power may 

increase the risk of collusion between dealers and lead to the foreclosure of other, 

more efficient, retailers, e.g. through the imposition of preferred selection criteria 

on the supplier to their advantage.
91

 

Then, the position of the supplier’s competitors has to be evaluated. As mentioned, 

the presence of strong competitors may imply that inter-brand competition is 

sufficient to outweigh the loss of intra-brand competition. Yet, the overall effect on 

competition may vary according to the number of similar networks operating on 

the same market. If only one supplier adopts this model of marketing, even the 

operation of a quantitative selection may not create net negative effects, at 

specified conditions (i.e. when the nature of contract goods requires the system and 

the selection criteria applied are necessary for their efficient distribution). 

However, when the majority of competitors apply the same system, they may cause 

a significant loss of intra-brand competition, possible foreclosure of certain types 

of distributors and increased risk of collusion between the major suppliers. 

Cumulative effects are believed non-problematic where Selective Distribution 

System covers less than 50% of the relevant market, or the aggregate market share 

of the five largest suppliers (CR5) does not exceed 50%. When both the conditions 

are not satisfied, it should be assessed whether all the largest five suppliers apply 

the Selective Distribution System. A positive finding may give rise to competition 

concerns. However, the individual contribution to a cumulative effect is not 

considered significant whether the supplier’s market share is below 5%.  

The foreclosure of suppliers is not regarded as a typical problem of Selective 

Distribution System, as, usually, dealers are allowed to resell competing products. 

It may happen when non-compete obligations combine with a dense network of 

authorised distributors, or cumulative effects. Alternatively, even in the absence of 

such clauses, the drawback may be caused when the main suppliers adopt non-

purely-qualitative criteria of selection, imposing certain quantitative requirements, 

such as minimum shelf-space in favour of their products. 
92

  

Additionally, the analysis under article 101 (1) TFEU of a suspicious agreement 

should consider entry barriers, in particular when facing foreclosure of non-

admitted resellers. In case of branded products, as it is usual within a Selective 
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Distribution System, they are likely to be relevant, as time and consistent 

investments are said to be required to launch a new brand or conquer a different 

satisfactory source of supply.
93

 Finally, the maturity of the market should be 

appreciated (as the more mature it is, the more problematic the loss of intra-brand 

competition and the possible foreclosure could be), together with all those other 

factors that may be of relevance in a specific case.
94

 

 

b) Efficiencies  

The Commission also highlights some of the efficiencies the Selective Distribution 

System may realise. These are economies of scale in transport and consequential 

savings of logistical costs (described as only marginal), contribution to the solution 

of a free-rider problem or to create a brand image (mainly in connection with new, 

complex or ‘experience’ and ‘credence’ products, which present qualities difficult 

to judge before and sometimes even after their consumption) and, at specified 

conditions, also the protection of relationship-specific investments made by 

authorised dealers.
95

 

It believes that their appraisal should take place more appropriately within the 

framework of article 101 (3) TFEU.
96

 However, this is a controversial point, as the 

case law of the CJEU often adopted a different approach, balancing anti and pro-

competitive effects under article 101 (1) TFEU. 

IV. The Pierre Fabre judgment: competition analysis of selective distribution 

systems revisited? 

1. Background 

On the 13rd of October 2011 the CJEU issued an important judgment on the 

subject matter, in the case C-439/09, Pierre Fabre Dermo-Cosmétique SAS v 

Président de l’Autorité de la concurrence. The proceedings concerned a reference 

for preliminary ruling on the interpretation of Article 81 (1) and (3) EC Treaty 

[now, article 101 (1) and (3) TFEU] and the Verticals Block Exemption Regulation 
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2790/1999,
97

 with particular attention to the provision of article 4 (c), excluding the 

application of the exemption to agreements having as their object 

the restriction of active or passive sales to end users by members of a 

selective distribution system operating at the retail level of trade, without 

prejudice to the possibility of prohibiting a member of the system from 

operating out of an unauthorized place of establishment.  

The reference was made under article 267 TFEU by the Court of Appeal of Paris,
98

 

in an action for annulment or amendment brought by Pierre Fabre Dermo-

Cosmétique SAS against a decision
99

 by the French Competition Authority (NCA). 

This sanctioned a clause contained in the Pierre Fabre DC’s Selective Distribution 

Agreements which was considered a de facto general and absolute ban on internet 

selling to end users by authorised distributors. 

Pierre Fabre Dermo-Cosmétique was a company in the Pierre Fabre group, 

producing and distributing cosmetics and personal care products through various 

subsidiaries and under different brands on the French and European market. The 

products were sold mainly through pharmacies, even if they were not classified as 

medicines and, consequently, not covered by monopoly. 

Its Selective Distribution Agreements stipulated that sales had to be made 

exclusively in a physical space and at the presence of a qualified pharmacist,
100

 de 

facto excluding all forms of internet transactions. During the NCA’s administrative 

proceedings, Pierre Fabre DC insisted that the products, by their very nature, 

required personalised advice from a qualified pharmacist and that this was the 

reason of the ban of their sale via the internet.
101

 

In its final decision, the National Competition Authority underlined that the ban on 

internet sales was a limitation of the distributors’ commercial freedom and of 

consumers’ choice, which prevented sales to final customers not located in the 

‘physical trading area’ of the authorised distributors. Consequently, it assessed the 

prohibition as a restriction of competition by object, additional to those limitations 

typically contained in a Selective Distribution System (selection of dealers and 

prohibition to supply non-approved distributors). 
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The block exemption was not applied, notwithstanding the market-share threshold 

was not exceeded. Indeed, even if the prohibition of internet selling was not 

expressly mentioned in the 1999 Regulation, it was considered equivalent to a ban 

on active and passive sales by members of a Selective Distribution System, 

contemplated (and not permitted) by article 4 (c). Furthermore, it was stated the 

inapplicability of its claimed exception (possibility of prohibiting approved dealers 

from operating ‘out of an unauthorised place of establishment’), as the National 

Competition Authority believed that the internet is not a place where goods are 

marketed, but an alternative means of selling. 

Finally, the French Competition Authority stated that Pierre Fabre had not 

demonstrated the existence of the conditions for an individual exemption under 

article 101 (3) TFEU, in particular rejecting its claims concerning risks of 

counterfeiting and free-riding between pharmacies and consumer’s welfare. 

Consequently, it held article 101 TFEU infringed and ordered the removal from the 

selective distribution contracts of all terms equivalent to a ban on internet sales, 

while making express provision of this optional method of distribution. 

On the 24
th
 of December 2008, Pierre Fabre DC challenged the decision and 

brought an action for its annulment or amendment. The Court of Appeal of Paris 

decided to stay the proceedings and referred the following question to the CJEU for 

a preliminary ruling:  

Does a general and absolute ban on selling contract goods to end-users via 

the internet, imposed on authorised distributors in the context of a selective 

distribution network, in fact constitute a ‘hardcore’ restriction of competition 

by object for the purposes of Article 81(1) EC [Article 101(1) TFEU] which 

is not covered by the block exemption provided for by Regulation No 

2790/1999 but which is potentially eligible for an individual exemption 

under Article 81(3) EC [Article 101(3) TFEU][?].
102

 

The CJEU subdivided it into three questions: 

-whether the contractual clause at issue in the main proceedings amounts to a 

restriction of competition ‘by object’ within the meaning of Article 101(1) 

TFEU,  

-whether a selective distribution contract containing such a clause – where it 

falls within the scope of Article 101(1) TFEU – may benefit from the block 

exemption established by Regulation No 2790/1999,  
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-whether, where the block exemption is inapplicable, the contract could 

nevertheless benefit from the exception provided for in Article 101(3) 

TFEU.
103

 

2. Peculiarities of the judgment 

The CJEU begins the analysis of the submitted question with a reference to the 

concept of ‘hardcore restrictions’, mentioned by the referring court, and specifies 

that it is not a term included in the Treaty, or in the 1999 Block Exemption 

Regulation.
104

 It is presumably a way to reaffirm the necessity of a rigorous 

approach in the analysis of the anti-competitiveness of a contractual clause, in 

contrast with the practical methodological approach promoted by the EU 

Commission which starts with the exam of the applicability of a Block Exemption 

before assessing the infringement of article 101(1) TFEU.
105

 

Advocate General Mazak explains in his opinion that hardcore restrictions are 

often confused with restrictions of competition by object, whereas they are distinct 

legal concepts
 
.
106

 ‘Hardcore’ is a notion functional to the application of the Block 

Exemption Regulation, used by the EU Commission to indicate the restrictions 

black-listed and leading to the exclusion of the agreement from its scope.
107

 They 

often result in a finding of restriction by object, but there is not such a legal 

presumption. On the contrary, restrictions by object may not be established using 

abstract formulas. They require individual assessment, which may be abridged 

sometimes, but never dispensed with. 

Indeed, in the Pierre Fabre judgment, the CJEU recalls that an agreement infringes 

article 101(1) TFEU when its ‘object or effect’ restricts competition and that, given 

the alternative nature of the requirement, confirmed by settled case law, a proper 

assessment requires, as a preliminary step, the consideration of its purpose and 

economic context. In fact, if an anti-competitive object is established, it is 

superfluous to consider the effect.
108

 

Consistently, the evaluation of the contractual clause as a restriction by object 

implies the preliminary analysis of its content (sales of cosmetics and personal care 
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products made in a physical space with the presence of a qualified pharmacist),
109

 

objectives (de facto prohibition from any form of internet selling, which, by de 

facto excluding a method of marketing that does not require the physical movement 

of the customer, considerably reduces the ability of a distributor to sell to 

customers outside its contractual territory)
110

 and economic and legal context 

(Selective Distribution).
111

 

The CJEU concludes that the clause is liable to restrict competition by object, 

unless justifiable
112

 and it points out the parameters for the further analysis of 

‘justifiability’ by reminding the characteristics of Selective Distribution 

Agreements.
113

 It asserts that they necessarily affect competition and that, however, 

it has always been recognised in the case law the existence of requirements that 

may legitimate them, justifying a ‘reduction of price competition in favour of 

competition relating to factors other than price’.
114

 Consequently, if they aim at a 

‘legitimate goal capable of improving competition in relation to factors other than 

price’, they are in conformity with article 101 (1) TFEU. The CJEU clearly 

identifies such requirements with the Metro criteria.
115

 

It is a duty for the referring court to examine the possible justification of the 

specific clause in the light of those criteria, but the CJEU provides some further 

guidance on the interpretation of the EU law. It underlines that, in the specific case, 

the qualitative requirement for the selection of resellers is undisputedly satisfied 

(the second Metro criterion), but that it must still be established whether the 

restrictions pursue ‘legitimate aims in a proportionate manner’ (first and third 

Metro criteria).
116

 

It suggests that the test may not be satisfied. Indeed, in relation to the nature of the 

products, a ban on internet sales may not be appropriately justified by the alleged 

aim to provide individual advice to customers and ensure their protection against 

the incorrect use.
117

 It lacks proportionality, as specific precedents in the Internal 

Market case law indicate with reference to non-prescription medicines and contact 
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lenses.
118

 Nor might it be justified by the other alleged aim, concerning the 

maintenance of the prestigious image of the products.
119

 

3. The importance of the judgment for competition analysis under Article 101 

(1) TFEU in general and for Selective Distribution System in particular 

The Pierre Fabre judgment confirms the alternative nature of the ‘object or effect’ 

requirement of restrictions on competition under article 101 (1) TFEU and the fact 

that, in drawing the line between them, the CJEU does not rely on the mere form of 

restraints, but, in coherence with settled case law, it adopts a case-by-case 

approach, considering their content, objectives and legal and economic context.
120

 

It has been suggested that also the ‘emerging principle of objective justification 

under article 101 (1) TFEU supports the consideration that the form of an 

agreement cannot be decisive when determining its object.
121

 

If a restriction by object is consequently established, the infringement of article 

101(1) TFEU is presumed without any demonstration of their actual effects on 

competition. Only whether a restriction by object cannot be assessed, a thorough 

examination of anti-competitive effects should take place. 

The distinction has acquired enhanced relevance by virtue of the recent judgment 

in the Expedia case, where the CJEU expressly stated that ‘an agreement that has 

an anti-competitive object constitutes, by its nature and independently of any 

concrete effect that it may have, an appreciable restriction on competition’.
122

 As 

clarified by the EU Commission in the 2014 ‘De Minimis’ Notice, a restriction of 
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competition by object can never benefit from its ‘non-appreciability’ 

presumption.
123

 

However, the Pierre Fabre judgment bears a particular meaning in relation to 

Selective Distribution System. Not only it officially recognises the importance, in 

this context, of the use of the internet as a method of marketing the contractual 

products alternative to traditional sales, but it also presents two relevant elements 

which are surprising and, if intentional, may have the potential of overruling the 

traditional case law on Selective Distribution System, or at least its traditional 

interpretation: the statement that ‘agreements constituting a selective distribution 

system’ are to be considered, ‘in the absence of objective justification, as 

‘restrictions by object’’ (para 39) and the assertion that ‘the aim of maintaining a 

prestigious image is not a legitimate aim for restricting competition and cannot 

therefore justify a finding that a contractual clause pursuing such an aim does not 

fall within article 101(1)’ (para 46). 

a) Selective distribution systems as restrictions by object? 

Indeed, Selective Distribution Systems used to be considered ‘restrictions of 

competition by effect’, where the Metro criteria, developed by the case law of the 

CJEU, were adopted as a peculiar mechanism for conducting the effects analysis, 

balancing anti-competitive and pro-competitive aspects in order to assess the 

infringement of competition law under article 101(1). On the contrary, in the Pierre 

Fabre judgment, they are qualified as ‘restrictions by object, unless objectively 

justified’. In this context the Metro criteria are still used, but as a mechanism to 

establish the existence of an objective justification.
124

  

The perspective seems inverted, although the substance and legal result appear the 

same.
125

 Selective Distribution Systems are still assessed under article 101 (1) 

TFEU, in the light of the traditional criteria. However, if the new interpretation 

were confirmed, new developments might potentially arise, for example in 

connection with a different interpretation of the nature of the objective justification 

suitable for their analysis (e.g. public, instead of private).
126
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Yet, it could be possible to identify the reason of the change in a simple mistake, 

perhaps a linguistic oversight, also because it is contained in only two lines at the 

end of paragraph 39. Some authors have already referred to it as a probable ‘slip of 

the tongue’.
127

 Indeed, a certain degree of confusion seems to arise from the 

‘putting the clause into its context’ exercise made by the Court, which might cause 

the attribution to Selective Distribution Agreements in general of qualifications 

appropriate for the sole contractual clause (‘restriction by object unless objectively 

justified’) and vice versa (Metro criteria within the concept of ‘objective 

justification’). 

b) The aim of maintaining a prestigious image 

The same might be in relation to the second assertion mentioned (‘the aim of 

maintaining a prestigious image is not a legitimate aim for restricting 

competition’), which is expressed in absolute terms and seems referred to the 

Selective Distribution System overall.
128

 Otherwise, it is not easily understandable 

how the CJEU could overrule the settled case law on this topic in only few lines, 

without explanation. 

Indeed, Selective Distribution Systems are traditionally used for the marketing of 

luxury and branded products and it is commonly accepted that ‘the quality of 

luxury goods (…) is not just the result of their material characteristics, but also of 

the allure and prestigious image which bestows on them an aura of luxury’, so that 

‘an impairment to that aura of luxury is likely to affect the actual quality of those 

goods’.
129

 Additionally, it has been acknowledged that: 

the concept of the 'characteristics' of luxury cosmetics, within the meaning of 

the judgment in L'Oréal, cannot be limited to their material characteristics 

but also encompasses the specific perception that consumers have of them, 

in particular their 'aura of luxury'.
130

 

A possible alternative interpretation could be that this aim is not a sufficient 

justification for a ban on internet sales, in general, as the latter could lead ‘to 

partitioning of markets along national lines’, ‘regarded as a serious restriction of 

competition under EU law’.
131

 Yet, more convincingly, it could be understood that, 

according to the CJEU, the aim of maintaining a prestigious image is not an 
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appropriate justification for a general and absolute ban on internet selling in the 

specific case, in relation to the nature of the contract goods (cosmetics and personal 

care products). Consequently, it would simply allude to a specific lack of 

proportionality of the restriction adopted in relation to the products concerned, on 

the basis of the same reasoning followed for the alleged aim of ensuring their 

proper use.
132

 

This interpretation appears more consistent with the wording of the first answer to 

the referring court: 

in the context of a selective distribution system, a contractual clause …, 

resulting in a ban on the use of the internet for those sales, amounts to a 

restriction by object … where, following an individual and specific 

examination …, it is apparent that, having regard to the properties of the 

products at issue, that clause is not objectively justified.
133

 

c) De facto ban on online sales 

After the specification of the criteria to be adopted for the assessment of a relevant 

restriction of competition, the CJEU faces the possible application of the Block 

Exemption Regulation. It notices that the market-share threshold is not exceeded, 

but the contractual clause represents a forbidden restriction. Indeed, by de facto 

prohibiting internet selling as a method of marketing, it has at least the object of 

restricting passive sales to consumers ‘wishing to purchase online and located 

outside the physical trading area’ of the authorized distributors.
134

 It does fall 

within the provision of article 4 (c), contemplating restrictions of active or passive 

sales to end users by members of a Selective Distribution System operating at the 

retail level of trade. 

It is also established that its specific exception (admitting restrictions on non-

authorized places of establishment) is not pertinent, as the notion of ‘place of 

establishment’ concerns ‘only outlets where direct sales take place’. Thus, it does 

not include the internet, nor the place from which its services are provided. A 

broader interpretation (encompassing the latter) is not necessary, as, it is stated, an 

undertaking may always have recourse, on an individual basis, to the exception of 

article 101 (3) TFEU in order to protect its rights.
135
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Finally, the CJEU confirms that the Block Exemption does not apply, but that it is 

open the possibility to benefit from the exception provided for in article 101 (3) 

TFEU. However, it reminds, the assessment must be conducted by the referring 

court. It may not provide further guidance on this, not having sufficient 

information.
136

 

(i) Significance of the judgment 

In the Pierre Fabre case, the CJEU officially recognises the importance for 

Selective Distribution System of the internet, as a method of marketing and selling 

alternative to traditional sales. It opens many opportunities to both distributors and 

consumers, promoting cross-border trade and shopping and, in the meantime, 

contributing to the attainment of the EU objectives (single market integration and 

consumer welfare). For this reasons, its development is actively promoted by the 

EU Commission.
137

 

Distributors may reach a higher number of customers beyond geographical barriers 

and provide them with enhanced services (e.g. in terms of availability of 

information and products for comparison and purchase, at a distance and without 

time restrictions), stimulating price competition. Consumers may benefit from 

wider choice and often lower costs.  

The alleged risks of counterfeiting, free-riding and even image downgrading exist 

(in particular for certain products, such as cosmetics, where the ‘image counts more 

than substance’ and it is considered easier to maintain in a physical 

environment).
138

 However, they may be counteracted by appropriate security and 

quality enhancing measures, as Advocate General Mazak underlines in his 

opinion.
139

 

The judgment, more than introducing novelty, appears to satisfy a need for legal 

certainty in relation to the long-lasting debate concerning the possibility that 

suppliers prevent or control online sales by their authorised distributors. As noted 

by the referring Court of Appeal, ‘neither the Commission’s Guidelines nor its 

observations were binding on the national courts’.
140

 

It establishes that an absolute and general ban on internet selling represents a 

restriction of competition by object unless objectively justified, infringing article 
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101 (1) TFEU. It confirms its equivalence to restrictions on active or passive sales 

to end users, contemplated in the Block Exemption Regulation as hardcore 

restraints (article 4(c)). It allows the same prohibition to apply, specifying that the 

internet is not a (virtual) place of establishment, but a method of selling. 

Furthermore, recalling the need for proportionality in the assessment of the legality 

of the qualitative selection criteria, in relation to the nature of the product and their 

legitimate aims, it does not simply prohibit a ban on internet selling, but suggests 

that its control may be allowed. In the words of Advocate General Mazak, a 

general and absolute ban on internet sales imposed by a manufacturer on its 

distributors is likely to be proportionate ‘only in very exceptional circumstances’. 

However, ‘appropriate, reasonable and non-discriminatory conditions’ may be 

imposed, ‘thereby ensuring the quality of the presentation and distribution of the 

goods and services advertised and marketed by that means’.
141

  

Indeed, the CJEU agrees with the line of reasoning already expressed by the 

Commission in both its 2000 and 2010 Vertical Guidelines, where it is stated that, 

in principle, every distributor must be allowed to use the internet to sell its 

products.
142

 The judgment gives this rule binding power as a principle of law. 

More precisely, the Verticals Guidelines state that, within a Selective Distribution 

System ‘the dealers should be free to sell, both actively and passively, to all end 

users, also with the help of the internet’.
143

 However, the supplier may impose 

quality standards for the use of an internet site to resell contract products and it 

may require that its distributors have ‘one or more brick and mortar shop or 

showroom’ as a condition for their admission and, consequently, before they may 

operate online.
144

 This implies the possibility to prevent distributors from selling 

exclusively by internet,
145

 adopting the so-called ‘click and brick’ method of 

distribution.
146

 

Any obligation which dissuade dealers from using the internet to reach more and 

varied customers by imposing criteria for online sales which are not overall 

equivalent to those imposed for brick-and-mortar shops is considered as a hardcore 
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restriction.  They are not meant to be identical, but their dissimilarities should be 

justified by the different nature of the two distribution methods.
147

 

(ii) Dissenting voices 

The strict link established by Commission and CJEU between the treatment of 

online distribution and conditions of the physical environment has also been 

criticised.
148

 Indeed, it has been stated that, given the distinctive differences 

between internet selling and traditional sales (different market environments, trends 

and ways to operate), the lack of an autonomous competition policy for online 

trade may compromise its potentiality for development. The adoption of the same 

instruments of regulation has been seen as a defective approach. 

These opinions have challenged the very foundation of the CJEU’s judgment in the 

Pierre Fabre case. The internet is not seen as a simple method of marketing goods, 

alternative and complementary to traditional sales, but as an additional (virtual) 

market space. Accordingly, the question is no longer whether, but how distributors 

may use the internet. Although, someone may object that this has always been the 

real question. 

V. Conclusion 

The analysis of the characteristics of selective distribution systems reveals their 

inherently contradictory nature. On the one hand, such systems may be deeply 

restrictive of the economic freedom of the undertakings involved. On the other 

hand, they can also be highly beneficial for the efficient distribution of certain 

goods and services in the market. Therefore, it is not surprising that the 

compatibility of selective distribution with competition law, and in particular with 

article 101 TFEU, has been often questioned. 

The early case-law of the CJEU on selective distribution systems has contributed to 

the understanding of the inextricable connection between the anticompetitive and 

the procompetitive aspects of this type of distribution. By the same token, the early 

jurisprudence on this subject has also helped define the boundaries between lawful 

and unlawful selective distribution systems, by identifying specific criteria for their 

evaluation, the so-called Metro criteria. Where these criteria are satisfied, a 

selective distribution system is considered as producing efficiencies capable of 
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counterbalancing the restrictive effects on competition arising from the restraints 

on the economic freedom of dealers. 

Indeed, in selective distribution systems the manufacturer typically imposes on its 

distributors specific obligations in order to ensure their compliance with 

requirements that it feels necessary for the appropriate marketing and distribution 

of its product. Acceptance of these requirements conditions admission to the 

selective distribution network. An essential restriction accompanying such 

admission is the obligation to refrain from supplying non-members. This restriction 

is necessary in order to ensure that non-members will not be able to supply the 

contractual goods. Because of its restrictive nature, selective distribution has been 

considered as appropriate only for the distribution of certain types of products. 

In recognition of the efficiencies that selective distribution may generate, the 

European Commission adopted an economic approach and in its Verticals 

Guidelines it identified a list of factors to be considered in relation to the 

compatibility of a selective distribution system with article 101 TFEU. However, 

recent developments in the jurisprudence of the CJEU have cast some doubt on the 

appropriateness of the Commission’s methodology. Indeed, in October 2011 the 

CJEU published its judgment in Pierre Fabre in the context of a reference for a 

preliminary ruling on the interpretation of articles 101(1) and 101(3) TFEU 

regarding a clause contained in Pierre Fabre’s selective distribution agreements that 

stipulated that the sale of contract products must be made exclusively in a physical 

space in which a qualified pharmacist must be present, thereby imposing an 

absolute de facto ban on internet selling to end-users. The CJEU took the view that 

such a clause amounted to a restriction of competition by object to which the 

Verticals Block Exemption Regulation was not applicable and that it did not satisfy 

the conditions of article 101(3) TFEU. 

The Pierre Fabre judgment is particularly important for the future competition 

analysis of selective distribution systems. Although the CJEU recognised the 

significance of internet as an alternative method of marketing to traditional sales, 

its conclusions raise considerable concern to the extent that the judgment signifies 

a shift from the traditional classification of selective distribution systems as 

restrictions of competition by effect to their categorisation as restrictions of 

competition by object. As a result of this shift, the traditional Metro criteria are 

now to be used as a basis for establishing the existence of an objective justification, 

rather than for conducting an effects analysis. For this reason, Pierre Fabre may 

pave the way for future developments, relating for instance to the types of objective 

justifications that may be successful in the context of such an analysis. In any 

event, this article submitted that the shift in the Court’s approach could perhaps be 
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attributed to a simple linguistic mistake or ‘slip of the tongue’ that was made when 

the Court considered the clause in question in its context.
149

  

In addition, a further implication of Pierre Fabre relates to the CJEU’s statement 

that ‘the aim of maintaining a prestigious image is not a legitimate aim for 

restricting competition’. However, selective distribution is traditionally used for the 

marketing of branded products for which it is commonly accepted that their quality 

is associated not only with their characteristics but also with their allure and 

prestigious image. In this regard, a more convincing understanding of the CJEU’s 

position might be that although the aim of maintaining a prestigious image is not an 

objective justification for a general and absolute ban on internet selling, in some 

circumstances this may be the case. In this case, the CJEU’s position might be 

explained as simply finding the restriction in question disproportionate. Indeed, the 

Court did not simply prohibit a ban on internet selling. Instead, it recalled the need 

for proportionality in the assessment of the legality of the qualitative selection 

criteria having regard to the nature of the product and their legitimate aim. 

This article tried to decipher the real meaning of Pierre Fabre comparing the ‘new 

approach’ to selective distribution systems with their traditional analysis under EU 

competition law. However, in view of the possible implications of the judgment for 

the assessment of selective distribution agreements, it cannot be excluded that a 

future clarification by the CJEU may be in order. 
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Frederich Hayek’s Contribution to Antitrust Law 

and its Modern Application 

THIBAULT SCHREPEL* 

 

Frederich von Hayek is one the most influential economists of his time. Yet, 

Hayek’s influence on antitrust judges and antitrust agencies is quite low compared 

to the one other economists have. This should change. The very rapid growth of 

high-technology markets tends to confirm Hayek’s views on competition, that 

reason why it is time to (re)consider his work. As of today, dynamic efficiencies are 

not fully considered in most antitrust analyses. Based on Hayek’s work, the essay 

proposes some concrete changes in our modern laws. They imply to consider every 

aspect of the concept of ‘innovation’ in all antitrust analyses, by taking position on 

standardization, predatory innovation, disruptive innovation and other major 

themes for our economies. Also, analysing Hayek’s thinking show us why antitrust 

laws should only apply with certitude and agencies should consider false positives 

with more consistency. 

 

‘Economic liberalism is opposed (…) to competition being supplanted by inferior 

methods of coordinating individual efforts.’
1
 

 

I. Introduction 

Frederich von Hayek is one the most influential thinkers of the 20
th
 century, if not 

all time. He won the Nobel Prize in Economics in 1974, 40 years ago, and a recent 

empirical study shows that he is considered as one of the ‘most distinguished 

academic public intellectuals active in the second half of the twentieth century’.
2
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He is constantly ranked as one of the ‘top ten most influential economists of the 

legal academy’, in fact, right after Ronald Coase, Gary Becker, George Stigler, 

Kenneth Arrow, and Milton Friedman.
3
 

However, Hayek’s influence on judges is quite low compared to the one other 

economists have. As a matter of fact, when analysing state and federal court 

decisions, studies show that Hayek’s ranks have tied for twenty-seventh out of 

sixty economists with at least one mention.
4
 The ratio of Hayek’s mentions in legal 

journals to judicial opinions is the highest among forty-nine world class 

economists. This does mean that Hayek’s repercussions on academic work are very 

wide while the one on practical law is very poor.
5
 This should change. Hayek could 

have a very positive impact on antitrust authorities, on the European Commission, 

the FTC,
6
 and many more. Hayek’s thinking is all about efficiencies and humility, 

two elements which antitrust enforcers and agencies often forget to consider.  

1. The promotion of dynamic efficiencies and legal humility 

On the efficiencies part, it implies to promote them, and not to focus on static ones. 

Some have argued that promoting efficiencies lead the judge and antitrust 

authorities into industrial policy.
7
 We do believe that, on the contrary, promoting 

efficiencies might lead to more constant and effective antitrust rulings because they 

would be more fact-based. Also, as noticed by Thomas O. Barnett, at the time 

Assistant Attorney General Antitrust Division for the U.S. Department of Justice, 

‘focusing on static efficiency alone sells our economies far short of their 

potential’.
8
 Yet, we’ll show that antitrust authorities tend not to consider dynamic 

efficiencies in a full manner. For instance, the Horizontal Merger Guidelines 

contains elements that are difficult to conciliate with dynamic efficiencies
9
. One of 

them is that efficiencies have to be ‘verifiable’, ‘precise’ and ‘convincing’. But so 
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far, our economic tools don’t allow us to fully quantify dynamic efficiencies (the 

same is true for negative impacts on competition). The legal test is therefore, in 

some ways, unachievable. Antitrust authorities should therefore give more room 

for potential efficiencies. 

Furthermore, it remains unclear whether efficiencies can be proved in cross market 

analyses. Article 2(1) (a) of the EU Merger Regulation refers to ‘the structure of all 

the markets concerned’, which seems to indicate that it is possible to do so. 

However, the Regulation provides no method for this. Plus, this focus on market 

structure also indicates how authorities tend to neglect dynamic efficiencies.
10

 The 

Harvard school’s structuralist vision of antitrust cannot be conciliated with the 

consideration of disruptive innovations, which create new markets and are, 

therefore, mostly irrelevant to market structure and barriers to entry. Yet, European 

analysis is closer to structuralist studies than American ones.
11

 Hayek was against 

ordoliberalism. He showed us why we should not give market structures too much 

importance. 

On the humility part, Hayek showed us that antitrust authorities and regulators 

should intervene only if it is clearly necessary. As Ronald Coase explains that:  

If an economist finds something – a business practice of one sort or another 

– that he does not understand, he looks for a monopoly explanation. And as 

in this field we are very ignorant, the number of understandable practices 

tends to be very large, and the reliance on a monopoly explanation, 

frequent.
12

  

Furthermore, Hayek’s lessons should particularly be considered because of the 

very fast growth of high-technology markets. The rapidity of these markets raised 

new concerns that false positive could occur. Unfortunately, false positives tend to 

be underestimated.
13

 Sometimes, the regulator even sustains that ‘there is no such 

thing as a false positive’.
14

 Hayek teachings show us why such reasoning could 
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lead to great errors. For that reason, some have argued that the new economy 

moves too fast for antitrust law to remain relevant,
15

 as the Microsoft case tends to 

show.
16

 Hayek contribution to antitrust law is, at minimum, about applying 

antitrust law only if strong economic proofs support the application of the law. 

2. The disruptive nature of Hayek’s thinking 

At the time of their publications, Hayek’s writings represented a significant split 

from Léon Walras theories of perfect competition and, most generally, mainstream 

microeconomics.
17

 Hayek is also one of the fathers of complex systems,
18

 which 

give great insights on how competition work and can be used to better understand 

many aspects of antitrust laws. However, we believe that Hayek’s direct 

contribution to antitrust is, mostly, about his refutation of perfect competition and 

his thoughts on monopolies. 

Hayek contended that competition, synonymous for a ‘discovery procedure’,
19

 was 

the best way to ensure a free market. However, he noticed that all models of 

competition do not ensure a real competition, and that is why Hayek wrote quite a 

lot on which kind of competition was best. And, as he said, the functioning of 

competition requires 

adequate organisation of certain institutions like money, markets, and 

channels of information-some of which can never be adequately provided by 

private enterprise-but’, but also of an ‘appropriate legal system, a legal 

system designed both to preserve competition and to make it operate as 

beneficially as possible.  

The law should not only recognize the principle of private property and freedom of 

contract, but the legal system should also give a precise definition of these two 

principles in a way that promote competition.
20
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Hayek thought that, in order to design the best legal system possible, the state has a 

role to play. Indeed, he argued that ‘in no system that could be rationally defended 

would the state just do nothing’. The legal system should continuously improve the 

law in order to ensure competition while maintaining some degree of legal 

certainty.
21

  

However, he also thought that better goods are provided to consumers when there 

is effective competition that allows exploiting opportunities. He added that ‘we 

generally find that government authority or a highly undesirable exercise of private 

power have hitherto prevented their exploitation’.
22

 Therefore, the forms of 

institutions which make the competitive system work great need to be intelligently 

made,
23

 without which the State will often negatively disrupt the market. 

For this reason, Hayek devoted many of his writings to the question of the better 

legal and economic goals to reach, to ultimately conclude that perfect competition 

is a disastrous model to follow, although antitrust authorities and economic 

literature had encouraged it for a long time, and sometimes still do (Section II). As 

a matter of fact, this model leads to misinterpreting the exact nature of monopolies 

and how to fight against some of them (Section III). Through the means of private 

property, Hayek’s analyses finally give us a great insight on what should be done 

to our antitrust laws, and these theoretical developments lead us to propose some 

concrete changes in our modern laws (Section IV). 

II. Competition as a dynamic discovery method 

1. The rejection of the model of perfect competition 

Hayek explained that perfect competition and monopoly are, in practice, often 

found to be linked
24

. The problem is as follows:  

It appears to be generally held that the so-called theory of ‘perfect 

competition’ provides the appropriate model for judging the effectiveness of 

competition in real life and that, to the extent that real competition differs 

from that model, it is undesirable and even harmful.
25

 

This being said, what exactly is this model of perfect competition? As Hayek 

noticed, perfect competition is an economic model in which ‘we assume that state 
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of affairs already to exist’.
26

 A certain competitive equilibrium is considered to be 

the goal to reach. Within this competitive equilibrium, it is assumed that 

individuals ‘are fully adjusted to each other’. The model of perfect competition is, 

therefore, about how to reach a pre-defined market structure in which competition 

will be ‘perfect’. However, Hayek posits that: 

the description of competitive equilibrium does not even attempt to say that, 

if we find such and such conditions, such and such consequences will 

follow, but confines itself to defining conditions in which its conclusions are 

already implicitly contained and which may conceivably exist but of which it 

does not tell us how they can ever be brought about. Or, to anticipate our 

main 'conclusion in a brief statement, competition is by its nature a dynamic 

process whose essential characteristics are assumed away by the assumptions 

underlying static analysis.
27

  

Hayek saw that competition is important because it is the only mean to reach 

unpredictable economic efficiencies and improvement, avoiding then to frustrate 

great intentions.
28

 

Ordoliberalism theories that appeared in the 1930’s with the Freiburg school give 

the state a great credit to organize the market in order to reach a predefined 

competition structure. Hayek called these theories ‘restrained liberalism’. Even if 

Hayek was in favour of a legal framework settled by the government, in which 

competition could be optimized, he always rejected the idea of a market structure 

as a way to achieve a particular outcome. It is all about ‘playing a non-zero-sum 

game whose rules have the objective of increasing the payoff but leave the share of 

the individuals partly to chance’.
29

  

Contrary to what Hayek always campaigned for, ordoliberalism intends all 

competitors to have the same information (or the same access to it) in order to set 

up a competitive market. And this is what perfect competition is about.  

According to the generally accepted view, perfect competition presupposes: 

1. A homogeneous commodity offered and demanded by a large number of 

relatively small sellers or buyers, none of whom expects to exercise by his 

action a perceptible influence on price. 2. Free entry into the market and 

absence of other restraints on the movement of prices and resources. 3. 

                                                      
26

  Ibid. 
27

  Ibid 94. 
28

  Hayek, ‘Competition as a Discovery Procedure’ (n 19) 10. 
29

  Ibid. 



Global Antitrust Review 2014  205 

 

Complete knowledge of the relevant factors on the part of all participants in 

the market.’
30

  

However, Hayek later demonstrated that only a dynamic competition process could 

ensure the best result, and that is not necessary that all competitors have the same 

amount of information. It is the main reason why, on an ideological point, he 

rejected ordoliberalism, and why, on a practical point, Hayek was against perfect 

competition.  

2. The wrong assumptions on information and standards 

The model of perfect competition wrongly assumes that all competitors possess, or 

should possess the same information. Hayek argued that it is impossible and, what 

is more, not desirable because competition itself is undeniably a discovery process 

that allows competitors to gain information. ‘No theory can do justice to it which 

starts from the assumption that the facts to be discovered are already known’. 

Indeed, Hayek states that: 

competition is essentially a process of the formation of opinion: by spreading 

information, it creates that unity and coherence of the economic system 

which we presuppose when we think of it as one market.(…) It is thus a 

process which involves a continuous change in the data and whose 

significance must therefore be completely missed by any theory which treats 

these data as constant.
31

 

By letting dynamic competition lead the market, information is spreading and 

competition becomes stronger, with no need for a perfect distribution of 

information at first. 

In fact, dynamic competition spreads information through many means, including 

prices.
32

 Hayek always saw prices as signals, carrying the important information of 

telling us ‘what we should accomplish, not how much’.
33

 If prices do not give 

impartial information by themselves, he thought that prices remained a great form 

of communication.
34

 But, dynamic competition may also produce information by 
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other simultaneous ways, like advertising, sales, or the quality of the product. 

Indeed, as Hayek noticed, advertising, undercutting, and improving the goods or 

services produced are all excluded in the ‘perfect’ competition model which 

‘means indeed the absence of all competitive activities’.
35

 

The works done by George Stigler on the importance of searching as a discovery 

procedure
36

 allowing the information to be revealed complement to Hayek’s work 

on this question, establishing in particular that information is a good like any other, 

subject to the economics of scarcity.
37

 Even today, these works can actually be 

used in many antitrust issues: when network effects are implied, when 

standardization issues are raised before the judge. Frederic Hayek’s dynamic 

conception of competition is a central point of thinking. This practically means that 

judges should not focus neither on uneven information, nor on reaching a certain 

market structure, but rather on letting dynamic competition act, and on considering 

efficiencies. The same applies for agencies and authorities where the Hayekien 

view could have a very positive effect. Yet, these agencies are generally looking 

for a perfect sharing of information. That is why the DOJ imposed Microsoft to 

give its competitors all necessary information in order to ensure product 

compatibility.  

Dynamic competition, by spreading information, finally allows the best use of 

resources and creates alternatives.
38

 Because alternatives are the mean and the 

result of competition, Hayek also focused on what could destroy them: 

standardization which is linked to product compatibility. 

Standardization can lead to uniformed productions and a lesser value of 

information since all products have to comply with standards. As Hayek described, 

competitors usually don’t believe that ‘the variety of people's tastes should be 

disregarded and the constant experimentation with improvements should be 

suppressed in order to obtain the advantages of perfect competition’. Indeed, ‘it 

would clearly not be an improvement to build all houses exactly alike in order to 

create a perfect market for houses, and the same is true of most other fields where 
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differences between the individual products prevent competition from ever being 

perfect’.
39

 

There are two types of standardizations: the private one and the public one. Private 

standardization can be considered as the result of a private organization of 

competitors and, therefore, as a way to improve efficiencies and dynamic 

competition on focusing on aspects that private actors judge more important. It is 

how Ronald Coase explained the creation of enterprises, based on private property 

and free market organization. It can lead to great efficiency,
40

 and Hayek’s view 

does not give us much to debate about on this point. 

However, public standardization poses a high risk if the adopted standard (i) is not 

the best that could have been, and (ii) settles a technology/technique on which 

some private actors would have desired to compete. Also, public standardization 

comes with great deals of cartel and monopolization issues.
41

 In other words, 

public standardization can eliminate dynamic competition in order to reach a 

predefined market structure. 

Despite this and the fact a dynamic competition enhances better innovation and 

progress, public standardization is today a widely used process and very few 

people question it. Hayek’s views should be considered on this issue, particularly at 

a time where thousands of standards are adopted every year on high-tech markets, 

the new heart of our economies.
42

 On a less technical point, Hayek teaches us that 

if private standardization can be seen as a natural organization of competitors, 

public standardisation raises different issues because public entities cannot know 

better than private actors which standard should be used. It is very important that 

public standards setting organisations always remain very connected to the private 

sector. Plus, let us not forget that ‘scientific discoveries have ample time to 

demonstrate their value’.
43

 

Iii. Hayek’s views on monopolies 
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1. Monopolies and the Spontaneous Order 

Hayek’s thoughts on monopolies can be intricate: was he against all monopolies, or 

simply against some behaviours that monopolists may adopt? Is it, in other words, 

a structural issue or a behavioural one?
44

 

In Legislation and Liberty, Hayek devoted an entire chapter (Government Policy 

and Market) to the question of monopolies. And there are a lot of indecisions in 

Hayek’s thoughts on this point, which make it particularly interesting. His views 

changed over time, but always kept coherence through his very humble approach. 

Hayek showed a particular distrust vis-à-vis monopolies. As he said in his Lecture 

to the memory of Alfred Nobel, ‘competition, for instance, is a process which will 

produce certain results only if it proceeds among a fairly large number of acting 

persons’.
45

 As a matter of fact, he argued that monopolies, under several 

conditions, can be a threat to dynamic competition. For instance, he explained that: 

a person who possesses the exclusive knowledge or skill which enables him 

to reduce the cost of production of a commodity by 50 per cent still renders 

an enormous service to society if he enters its production and reduces its 

price by only 25 per cent-not only through that price reduction but also 

through his additional saving of cost. But it is only through competition that 

we can assume that these possible savings of cost will be achieved. Even if 

in each instance prices were only just low enough to keep out producers 

which do not enjoy these or other equivalent advantages, so that each 

commodity were produced as cheaply as possible, though many may be sold 

at prices considerably above costs, this would probably be a result which 

could not be achieved by any other method than that of letting competition 

operate.
46

 

 But Hayek also added that mini-monopolies are natural and good for competition, 

because they create a disequilibrium that competitors are trying to carve out, which 

is driving economy forward.
 
 For his writings in Individualism and Economic 

Order, we understand that as long as there are no barriers to entry a market, the 

result is a constant flow of information in prices which reflect the health of 

markets. And only free market may allow this spontaneous ordering-seemingly 
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chaotic, leaving room for imaginative and entrepreneurial vision, where, ‘in a 

nutshell, perfect competition is antithetical to innovation’.
47

 

Herein, Hayek is elaborating on the famous chaos theory and spontaneous order.
48

 

The whole theory
49

 is about explaining how competition creates ‘a more efficient 

allocation of societal resources than any design could achieve’.
50

 He adds that ‘this 

order manifests itself first of all by virtue of the fact that the expectations of 

particular transactions with other persons, upon which the plans of all the 

economy’s participants are based, are to a considerable extent realized’.
51

 

Hayek disagreed with the idea that supply-side economies of scale would 

necessarily lead to monopoly. He said that ‘this argument singles out one effect 

sometimes accompanying technological progress; it disregards others which work 

in the opposite direction; and it receives very little support from a serious study of 

the facts’.
52

 In fact, markets with strong network effects reach equilibrium well 

short of monopoly. Therefore, positive network effects are not leading to monopoly 

by themselves.
53

 But yet, even in Hayek’s writings, his spontaneous order 

postulates one condition: the absence of barriers to entry the market.
54

  

2. Monopolies and barriers to entry the market 

Hayek was mostly negative to monopolies where there are barriers to entry the 

market, or when the monopolist has essential facilities. A monopolist can exercise 

coercion when he controlled ‘an essential commodity on which people were 

completely dependent’.
55
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Hayek highlighted two main issues relating to monopolies: (i) the power to 

discriminate and (ii) the power to prevent competition. With regard to the power to 

discriminate, Hayek explained that when a monopolist detains an essential product 

– we can today make some analogies with standard essential patents (SEPs) –, he 

therefore has a power to discriminate between different customers. This is another 

reason why Hayek was negative to standardization. With regard to the power to 

prevent competition, Hayek reported that a monopolist is able to use its market 

power to ‘protect and preserve [its] monopolistic position after the original cause of 

[its] superiority has disappeared’.
56

 However, he also noticed that a monopolist 

would be free to act this way only if there were barriers to entry the market. 

Regarding to these barriers and the means to avoid them, he always thought that 

government was inefficient because: (i) antitrust law is often designed in a certain 

way that it helps create barriers and maintain monopolies, and (ii) patents, 

copyright and trademarks also lead to this result. He indeed contended that limited 

liability companies and patents ‘greatly assisted the growth of monopoly’.
57

 

Hayek recognized that as long as the institution of private property prevails, there 

is no moral justification for curtailing the power of an owner of a rare resource 

from setting its own prices and quality of its product. But he also added that the 

situation is ‘wholly different’ where market power allows the monopolist to 

prevent others from ‘serving the customer better’. This is to say that no 

intervention is needed when the monopolist acquired its position by ‘serving [its] 

customers better than anyone else, and not by preventing those who think they 

could do still better from trying to do so’.
58

 He added that: 

strong arguments can be advanced that serious shortcomings here, 

particularly with regard to the law of corporations and of patents, not only 

have made competition work much less effectively than it might have done 

but have even led to the destruction of competition in many spheres.
59

  

To sum up, Hayek was not against all monopolies, but those set up by the law or 

the regulator. 

In the Hayekien view, barriers to entry a market are state-made. Time resolves 

monopolies, except when the government creates an artificial barrier to entry 

(patent could be one of them).
60

 ‘Where monopoly does exist in most cases time 
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will solve the problem if, when circumstances change, no artificial, man-made 

barriers to entry exist that will prevent others from entering the fray.’ Because 

barriers to entry are human creations, his spontaneous order theory finds a very 

strong justification in eliminating state interventions in the field of legislation. That 

is, in other words, the reason why Hayek was in favour of antitrust law, which sets 

general rules with no specific goal besides the one of ensuring dynamic 

competition, but was against legislations. That is also the reason why he only 

endorsed laws that ‘serve general and timeless purposes, not specific ends.’
61

 This 

is why he always endorsed the complex doctrine of the rule of law which implies 

that ‘the laws themselves are truly general and create no privileges for class or 

person’.
62

  

Yet, natural barriers to entry the market are a very central point of American and 

European antitrust analyses. They lead antitrust authorities to regulate the market in 

order to preserve the process of competition. In short, the importance given to 

barriers to entry explains why Hayek’s thinking failed to win over judges and 

experts. Indeed, it erases every other aspect of Hayek teachings, because regulators 

believe that barriers to entry are the main reason why competition sometimes fails 

to exist. As a result, Hayek spontaneous order in mostly seen as a utopian vision of 

competition and economy.  

High-tech markets are characterized by the spontaneous apparition of disruptive 

technologies and permissionless innovations.
63

 These disruptive technologies 

create new markets, on which dominant companies have no control. New battles 

start every day, and market shares are moving as fast as it never was. The Internet 

allows the challengers to quickly spread their innovations.
64

 Network effects of an 

existing market become in part irrelevant when a new network is created, which is 

mostly the case when a new technology appears. For these reasons, high-tech 

markets are closer to spontaneous order than other markets. They should, 

consequently, lead experts to consider Hayek thinking in a brand new way, 

especially in term of dynamic efficiencies. 

Nonetheless, Hayek’s thinking might, once again, fails to win the ideological 

battle, which could have some serious practical impacts. Indeed, recent history 
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shows us that market shares are quickly moving in high-tech markets. There is a 

high risk that competitors that were in a comfortable position before the emergence 

of a new technology will go to the regulators and ask for regulations in order to 

recover their old market shares. The violence of high-tech markets might, in that 

sense, create a new incentive to regulate even more than before, this will kill the 

spontaneous order that we are currently seeing on these markets.
65

  

IV. Hayek’s lessons for today’s antitrust law 

Hayek’s lessons for today’s antitrust law are very broad and specific at the same 

time. Of course, his dynamic conception of competition is being increasingly 

considered in legal and economic analyses. Yet, much progress can be done. The 

static conception of competition remains the framework in many cases. As the 

FTC’s commissioner Joshua D. Wright noticed many times, efficiencies tend to be 

too little considered.
66

 

1. To consider all aspects of innovation 

Applying Hayek’s principles should also lead us to seriously consider the concept 

of ‘innovation’ in all antitrust laws and decisions. This implies integrating it as real 

antitrust standard. Within the new economy and all high-tech markets, judges and 

antitrust agencies could and should indeed consider all innovative aspects of the 

case. Without this, it will remain wrong to argue that dynamic efficiencies are fully 

considered. 

The concept of innovative market has been considered since 1995, and was 

replaced with the concept of innovation competition in 2010. Since 2011, the 

European Commission uses the term of competition in innovation in its Article 101 

Guidelines. Yet, antitrust authorities are not fully considering high-tech market 

characteristics. For instance, the idea of disruptive technologies is not integrated in 

antitrust analysis
67

, which tend to confirm that authorities are still running on 

                                                      
65

  This order is characterized by a large spreading of wealth on these markets. For 

instance, back in 2009, none of the following companies even existed. There are now worth 

more than a billion dollars: SnapChat, Instagram, Pinterest, Fab, Square, Waze, Pine. 
66

  See for instance his very recent Dissenting Statement of in the matter of Ardagh Group 

S.A., and Saint‐Gobain Containers, Inc., and Compagnie de Saint‐Gobain FTC File No. 

131‐0087, April 11, 2014. 
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  There is not any European decision employing these terms, which reveal a certain 

reluctance to even consider the possibility that disruptive innovations might occur. Very 

few American decisions are using these terms, see Thibault Schrepel, Disruptive 

innovation: statistical comparison between cases and scholarly papers, Le 

Concurrentialiste, 2014, for statistical analyses on this subject, 3 March 2014, 

<http://leconcurrentialiste.com/2014/03/03/disruptive-innovation-statistical-comparison-

between-cases-and-scholar-papers/> accessed 11 December 2014. 
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perfect competition model, because the concepts of network effect, lock-in and 

switching costs are given a great importance that tend to promote structural 

analyses. 

In practical terms, this could mean implementing a framework for predatory 

innovation by creating legal presumptions, by applying fine reductions when 

practices imply an innovative product, or, in other instances, by exonerating 

anticompetitive practices on the basis of the welfare created by all innovative 

aspects of a product. It will imply to consider that the fact that legal certainty is 

very low for companies which are creating a new market where unknown rules will 

eventually apply.  

Furthermore, integrating innovation as an antitrust standard could be very useful to 

better define relevant market in merger control (especially by considering post-

merger innovation efficiencies) and in the assessment of unilateral conduct. Indeed, 

depending on the kind of innovation involved in a particular market – whether it 

has high switching costs or not, and whether network effects are strong or not – 

analysing it could help to implement better dynamic antitrust analyses. 

And again, it also means to be more humble in terms of antitrust policy. From a 

macro point of view, it could lead us to evaluate whether, by applying antitrust law, 

incentives for innovation would be reduced or not, and if so, to which level. For 

instance, the obligation to give licenses on essential technology diminishes the 

incentive to pursue innovation.  

Evaluating competition policy is central in analysing Hayek’s works. Contrary to 

Schumpeter’s conception of innovation
68

 where the importance of incentives (as 

being able to hold a monopoly position) is a direct explanation of innovation, 

Hayek thought that the best innovations emerge when companies are uncertain 

about the direction to take in order to gain market shares.
69

 Nonetheless without the 

possibility of holding a monopoly position, Hayek’s paradigm fails. If incentives 

promote innovation by increasing the number of firms trying to get more market 

shares, there is a risk that punishing companies with a monopoly position, or more 

generally heavily intervening on a particular market, will create a deterrent factor. 

Therefore, antitrust authorities have to be prudent when sentencing companies with 

such a position. 

                                                      
68
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<http://www.forbes.com/sites/timothylee/2012/05/27/two-views-of-innovation/> accessed 

11 December 2014. 
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Model of Innovation’ (2011) 6 American Economic Journal: Macroeconomics 124. 
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2. To ensure that breakthrough technologies can emerge 

As we showed, barriers to entry the market were a central element of Hayek’s 

antitrust analyses. Many consider that high-tech markets present lower barriers to 

entry, because of the existence of permissionless and disruptive innovations. This 

is one of the main reasons why it is time to reconsider Hayek’s influence on 

antitrust laws.  

These markets have few characteristics that may give Hayek’s contribution to 

antitrust law a new meaning. High-technology markets have an instable 

equilibrium,
70

 because the emergence of a new technology tends to move 

competition on new grounds. High-technology markets where disruptive 

innovations can appear anytime may reduce the importance we should give to 

network effects in antitrust analyses, because high-tech market are often 

characterized by a competition for the market, rather than competition on the 

market
71

.  

The consequences are direct in terms of antitrust analysis. The role of the regulator 

is then no longer to seek to preserve the structure of the market, but to enable new 

breakthrough technologies to emerge by ensuring that companies remain unsure 

about the direction to take. The fact is that antitrust authorities often operate the 

choice to favour sustaining innovations over disruptive ones, which is quite the 

opposite of keeping them in doubt. For instance, by requiring Microsoft to deliver 

all necessary information to its competitors in order to ensure product 

compatibility, the European Commission has clearly favoured sustaining 

innovations. Hayek’s contribution to antitrust law teaches us to be very careful in 

choosing such policy. This shows us that antitrust authorities should not go for one 

kind of innovation over the other. 

3. To consider false positives and apply antitrust law carefully  

Hayek teaches also us a lot on how to apply antitrust law. He started his essay on 

Competition as a Discovery Procedure by saying that ‘it is useful to recall that 

wherever we make use of competition, this can only be justified by our not 

knowing the essential circumstances that determine the behaviour of the 

competitors’.
72

 False negatives and false positives are central in Hayek’s analyses, 
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even though he did not use these terms. Hayek indeed
73

 said ‘I prefer true but 

imperfect knowledge... to [s]eemingly simple but false theories may have grave 

consequences’.
74

  

In other words, antitrust laws should only apply with certitude. This certitude 

should be found in economic analyses. Hayek showed us that competition is a 

discovery process. When condemning a company on per se illegal grounds, or by 

object,
75

 European and American authorities are taking the risk not to enhance the 

discovery process. This is far from Hayek’s idea of applying law with certitude. 

For that reason, we argue that per se illegal judgment should be erased from our 

legal systems, as John Sherman admitted himself stressing that the meaning of the 

Sherman Act ‘must be left for the courts to determine in each particular case’.
76

 

There are various economic models and it is now possible to predict anything. ‘The 

curious task of economics is to demonstrate to men how little they really know 

about what they imagine they can design’.
77

 And empirical evidence shows that 

antitrust agencies made some mistakes,
78

 demonstrating that false positives are 

always pendant. Specifically, in terms of unilateral conduct practices, there is no 

empirical basis which shows that any type of conduct has, per se, anticompetitive 

effects on the market. Hayek thinking, with all of his prudence, emphasises that 

error-costs framework should predominate.
79

 

Our techniques to analyse anticompetitive unilateral conducts are under 

construction. Antitrust enforcers consequently need to be very careful when 

applying antitrust law. Furthermore, we lost a great deal of years not integrating 

dynamic effects into our analysis, and even today, dynamic effects are only 

partially considered since the concept of innovation, in all its forms, remains absent 

of most antitrust tests (for instance, there is, to the author’s knowledge, no game 

theory model that integrates innovation as a variable determining which move a 

player is about to make) and most courts decisions.  
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V. Conclusion 

The overview of Hayek’s contribution to antitrust law has highlighted the need for 

some changes in our analyses. More than anything, humility should be the guiding 

principle of all reasoning. It implies to give more attention to error-cost analyses 

and to remove any kind of per se illegal and condemnation by object, because they 

give no room for economic truth and improvement of our assessing tolls. It also 

means to reject ordoliberalism and all structural analyses, because they lead to 

focus on the wrong elements. With the very fast growing of high-tech markets, it 

becomes a prominent necessity not to consider structures and essential facilities as 

we did 20 years ago. Market shares move faster, barriers to entry the market tend to 

be much lower, and natural monopolies leave as fast as they come. In short, these 

markets are closer to Hayek’s spontaneous order than other ones. The fast growing 

of high-tech markets is leading us to update our antitrust approaches. We should 

take the opportunity to include more of Hayek’s rationale. 

Hayek saw competition as a discovery process. The condition for that process to be 

sustainable is to favour the model of dynamic competition over perfect 

competition. A paradox clearly appears on this point. Indeed, very few persons 

argue that antitrust should promote perfect competition. However, not to take every 

single aspects of innovation into account, – for instance, by not including 

disruptive and permissionless innovations in our analyses – has for consequence to 

indirectly promote this model of perfect competition. For the reason, it is time to 

hold innovation as real antitrust standard. 
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Antitrust Supervision of the Regulatory Activities 

of Public Bodies: One Step Forward, Two Steps 

Back? 

LUCIE KUNCOVÁ* 

 

Articles 101 and 102 TFEU apply to public bodies executing regulatory and 

administrative tasks only in connection with other provisions of EU Treaties. Their 

applicability is therefore limited. However, these activities may be scrutinised 

under the domestic competition laws of some EU Member States whose national 

competition authorities have specific legal instruments at their disposal applicable 

to public bodies beyond their classical advocacy or consultation powers. Those 

competition authorities can commence administrative proceedings and even 

impose a fine for anticompetitive practices. This article aims to discuss the relevant 

competition law provisions of selected EU countries regarding the activities of 

their public bodies. The US approach to antitrust liability of public bodies, notably 

municipalities, will also be taken into account with a focus on state action 

immunity doctrine. Lastly, the question of whether public bodies carrying out their 

conventional tasks are entitled to claim state action defence and other objective 

justifications is also addressed.  

 

I. Introduction 

National competition laws in the European Union (EU) generally govern conduct 

of undertakings. Nevertheless, recent legislative changes in the Czech competition 

law extended the power of the Office for the Protection of Competition to declare a 

breach of national competition rules to cover even regulatory and other 

administrative activities of state administration bodies and municipalities.
1
 They 
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must not distort competition either by favouring a particular undertaking or by any 

other means in the course of exercising their regulatory and other administrative 

powers.
2
 Since corresponding provisions concerning public restrictions can also be 

found in other Member States, in particular in those that joined the EU after 2004, 

such as Slovakia and Lithuania, this article aims to analyse selected national 

competition laws that are also applied to regulatory and other administrative 

activities of public bodies. 

The article begins with describing the EU concept of an undertaking in order to 

distinguish conventional activities of public bodies from those of an economic 

nature. It further considers the application of EU competition law to public bodies 

of Member States and its limitations. The second part deals with specific 

competition law provisions of selected European jurisdictions concerning the 

conventional tasks of public bodies. In that regard, the article takes into account the 

enforcement powers of the national competition authorities and practical 

experience with this specific competence. It then discusses the US approach and 

the development of state action doctrine in order to present the reasons and 

conditions for granting antitrust immunity to public bodies, in particular 

municipalities. The fourth part explores whether and under which conditions public 

bodies might claim state action defence and what its modifications and other 

objective justifications are. Finally, some de lege ferenda suggestions are made. 

II. EU competition law and its application to public bodies  

EU Competition law plays an important role in achieving internal market goals. 

The previous approach of the Court of Justice of the European Union (CJEU) 

pursued effective competition as a primary goal.
3
 Its recent decision making 

practise suggests that consumer welfare should also be protected.
4
 Thus, 

maintaining effective competition is not an aim in itself, but it serves as a means to 

achieve also other objectives such as maximization of consumer welfare and 

efficient allocation of resources.
5
 Accomplishing these goals might nevertheless be 

                                                                                                                                       
1
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Prioritization etc.) see Michael Mikulík, ‘Recent Legislative Changes in Czech Competition 

Law’ (2013) International Antitrust Bulletin 3, p. 12-13. 
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3
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rd
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hampered by both undertakings which are engaged in economic activity, and by 

EU Member States including their public bodies which are not.  

The EU Member States and their public bodies exercising regulatory and other 

state powers might be assessed under Articles 101 and 102 TFEU only in 

connection with Article 4 (3) TEU
6
 or Article 106 TFEU

7
. Restrictive public 

measures in themselves, however, cannot be subject to competition rules per se; 

they are more likely to be covered by the EU internal market rules.
8
  

1. The concept of undertaking and Articles 101 and 102 TFEU  

At the EU level, Articles 101 and 102 TFEU cover anticompetitive agreements and 

unilateral abusive conduct; they refer to undertakings or associations of 

undertakings. Regardless of the legal nature of an entity and its funding,
9
 public 

bodies might also be covered by the term undertaking if their particular activity is 

carried out on a commercial basis. To be considered an undertaking, an entity 

must: supply goods or services, bear the economic or financial risk and have the 

potential to make profit from the activity (i.e. functional approach).
10

 Since each 

particular activity needs to be assessed on a case-by-case basis, one entity can act 

as an undertaking in respect to some of its functions and, at the same time, not in 

respect to others. It is generally recognized that an activity pursuing purely social 

objectives
11

 or exercising state powers (i.e. state prerogatives and essential 

functions of the state)
12

 fall outside the scope of Articles 101 and 102 TFEU. The 
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third category, not considered offering goods and services to the market place, is 

work.
13

 

The CJEU dealt with regional public authorities empowered by national legislation 

to regulate various aspects of funeral services in Corinne Bodson
14

. Despite the fact 

that some of them granted exclusive concessions to operate these services to 

particular undertakings, the CJEU concluded that they were carrying out their 

regulatory functions and not economic activities as undertaking. In Diego Cali
15

, 

the CJEU further ruled that the anti-pollution monitoring system was an essential 

part of the state policy and granting its operation to a particular undertaking did not 

amount to economic activity; on the contrary, that entity acted as a public 

authority. This interpretation has been confirmed by the CJEU’s rulings on many 

occasions.
16

   

It seems that according to the CJEU a public body exercising state powers is 

generally not subject to EU competition rules since it does not offer goods or 

services.
17

 Overall, where an entity acts in a purely administrative capacity and 

merely regulates the provision of goods and services on a market it falls outside the 

scope of Articles 101 and 102 TFEU.
18

 The CJEU’s approach is understandable 

because public bodies’ objectives do not necessarily include efficiency while 

exercising their conventional tasks.
19

 

2. Principle of loyalty and Articles 101 and 102 TFEU  

Regulatory activities of EU Member States, which do not fall within the scope of 

Articles 101 and 102 TFEU, may also adversely affect the trade on the EU internal 

market. There is a concern that the effectiveness of competition rules would be at 

stake if the EU Member States were allowed to act as de facto intermediaries of 

cartels and abusive conduct of undertakings by adopting measures that have the 

same restrictive effect on competition as the undertakings would have achieved 
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themselves.
20

 Article 4 (3) TEU bounds the EU Member States to ensure 

compliance with the EU Treaties, to facilitate achievement of EU tasks and to 

abstain from any contravening measures (principle of sincere cooperation and 

loyalty).  

In Inno
21

, the CJEU held that although Articles 101 and 102 TFEU are solely 

addressed to conduct of undertakings and not to legislation and regulations of EU 

Member States, these articles ‘in conjunction with [art. 4 (3) TEU], [...] none the 

less require the Member States not to introduce or maintain in force measures, 

even of a legislative or regulatory nature, which may render ineffective the 

competition rules applicable to undertakings.’ This interpretation was further 

confirmed in CIF
22

, where the CJEU ruled that the obligation to disapply such 

contravening national measure applies not only to the EU Member states itself, but 

also to national courts and to all state organs, including national competition 

authorities.
23

  

No doubt, Article 4 (3) TEU imposes serious duties on the EU Member States in 

pursuit of achieving EU objectives, including those of competition law. For the 

purposes of this article it is crucial, however, that a state measure itself cannot be 

challenged; a regulatory action of the state might contradict Articles 101 and 102 

TFEU (in combination with Article 4 (3) TEU) only if it strengthens, encourages, 

favours or requires the adoption of anticompetitive agreement (or alternatively 

other abusive behaviour) of undertakings.
24

 This approach was widely applied in 

the decision making practise of the CJEU.
25

 Therefore, liability of the EU Member 

States, including their public bodies, for infringements of EU competition law is 

considerably limited.
26

  

                                                      
20

 Richard Whish and David Bailey, Competition Law (7
th
 edn. OUP: Oxford, 2012), p. 

217. 
21

 Case C-13/77 GB-Inno-BM [1977] ECR I-2115 (‘Inno’), para. 31. See also Case C-
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3. Exclusive and special rights under Article 106 and Article 102 TFEU 

Article 106 (1) TFEU is designed to prevent the EU Member States from enacting 

or maintaining in force measures
27

 relating to public undertakings and 

undertakings granted with special or exclusive rights which would be inconsistent 

with EU law, in particular with competition rules.
28

 This provision is considered a 

specific obligation to those presumed by Article 4 (3) TEU and applies only in 

conjunction with another article of the Treaties
29

 (so called ‘a reference rule’). The 

CJEU applies this provision mainly together with Article 102 TFEU.
30

  

In Höfner
31

, the CJEU ruled that a member state which granted a public 

employment agency with exclusive right would infringe Article 106 TFEU if that 

entity cannot avoid infringing Article 102 TFEU. A state’s confer of specific rights 

to a dominant undertaking which might be otherwise carried out by another entity 

also breaches Article 106 and 102 TFEU (RTT v GB-Inno-BM
32

). In Paul 

Corbeau
33

, the CJEU pointed out that although the mere fact that a Member State 

has created a dominant position by the grant of exclusive rights is not as such 

incompatible with Article 102 TFEU, the state is nonetheless required not to adopt 

or maintain in force any measure which might deprive the effectiveness of 

competition law.
34

 In Ambulanz Glöckner
35

, the court reiterated that the adoption of 

a measure that creates (or even that is liable to create) a situation in which an 

undertaking is led to abuse its dominant position is in contradiction with Article 

106 TFEU.
36

 A state failed to guarantee equality of chances by enacting a measure 

which imposed an entrance fee on a new market operator whilst on a state-owned 
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undertaking not in Connect Austria
37

. In recent judgement Greek Lignite
38

, the 

CJEU confirmed its previous interpretation of given provisions and further added 

that creating a risk of anti-competitive consequence resulting from the state 

measure suffices. The identification of such consequence is, therefore, a 

requirement to declare a breach of Article 106 (1) in connection with Article 102 

TFEU. 

Public undertakings and undertakings granted with special or exclusive rights are 

still bound by Articles 101 and 102 TFEU. However, under Article 106 (2) TFEU 

they can rely, under certain circumstances, on limited immunity. This provision 

sets that the application of competition rules on undertakings granted with 

operation of services of general economic interest and undertakings being a 

revenue-producing monopolies is admitted to the extent that it does not hamper the 

performance of their particular tasks. Thus, the EU Member States are allowed to 

provide these particular undertakings with exclusive or special rights which may 

even hinder the effective competition in so far as those competition restrictions are 

necessary to ensure the performance of the particular tasks assigned to them.
39

 Any 

such restriction, however, shall meet the test of proportionality.
 
 

In order for Article 106 TFEU to be applied, national legislation or other legal 

measures do not necessarily need to have an actual adverse effect on trade between 

the EU Member States; it is enough when they are capable of having such effect. 

However, what is more important for the applicability of Article 106 TFEU in 

relation to competition rules (Article 101 and 102 TFEU) is that, in certain 

circumstances, a state can be responsible for an infringement of those competition 

rules committed by undertakings. Such infringement may occur only if there is a 

casual link between a state measure, e.g. legislative, regulatory or mere 

administrative, and (potential) anticompetitive conduct of undertaking.
40

  

4. Reflections 

While adopting legislation or any other measures, the EU Member States and its 

public bodies are obliged not to do so in contradiction with common EU law 

principles and objectives, including those governing free competition and EU 

internal market. As indicated above, the exercising of state powers themselves 

cannot be scrutinised under the traditional competition rules (Articles 101 and 102 

TFEU) which are intended to apply to the conduct of undertakings. 

                                                      
37

 Case C-462/99 Connect Austria [2003] ECR I-05197. See also RTT v GB-Inno-BM (n 32) 

para. 21; Case C-203/96 Dusseldorp and Others [1998] ECR I-4075, para. 61. 
38

 Greek lignite (n 36), paras. 41, 42. 
39

 See Case C-320/91 Corbeau [1993] ECR I-2533, para. 14; Case C-203/96 Chemische 

Afvalstoffen Dusseldorp BV and Others v Minister van Volkshuisvesting, Ruimtelijke 

Ordening en Milieubeheer [1998] ECR I-04075. 
40

 Whish, Bailey (n 20) p. 217-222. 
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Anticompetitive regulatory actions might constitute, however, under certain 

circumstances, an infringement of Articles 101 and 102 TFEU, but always with 

either Article 4 (3) TEU or Article 106 TFEU.  

Nonetheless, the application of competition rules is considerably limited since 

potential or actual ‘anticompetitive’ behaviour of an undertaking which resulted 

from a state action is a precondition for concluding that an EU member state 

infringed upon rules on competition law. The obstacle is that not all state measures 

restricting competition (can) lead to anticompetitive conduct of undertakings. Thus, 

in case where regulatory actions themselves might have anticompetitive effect 

without any further implications, they cannot be scrutinised under the EU 

competition rules; these are covered by the EU internal market rules.
41

 

III. National competition laws and their application to public bodies 

Not only the European Commission and EU courts but also national competition 

authorities and national courts apply EU competition rules if trade between the EU 

Member States might be affected. Concerning the assessment of states’ regulatory 

measures, the CJEU pointed out that a national competition authority, when 

investigating conduct of undertakings under the traditional competition rules, can 

also find, if that conduct were imposed by national legislation, that the legislation 

was contrary to, or incompatible with, Article 4 (3) TFEU in conjunction with 

Articles 101 and 102 TFEU.
42

 Nevertheless, if only a national market or a certain 

territory within a national market is likely to be impeded (i.e. without any effect on 

trade among the EU Member States), scrutiny of public bodies’ non-economic 

activities remains within the jurisdiction of a state concerned.
43

  

Articles 101 and 102 TFEU are often mirrored in domestic competition rules of the 

EU Member States and their national competition authorities follow the European 

approach in interpreting the term undertaking. Accordingly, their national 

equivalents are applicable to public bodies only if they are engaged in economic 

activity, i.e. not if they exercise state powers or act ‘in a purely administrative 

capacity’ and ‘merely regulates the provision of goods and services on a market’
44

. 

However, these activities may influence competition, even at national levels, since 

public bodies (e.g. state administration bodies, municipalities) adopt bylaws or 

regulations concerning various types of businesses, grant licences, decide on 

individual rights and obligations of undertakings, etc. National competition 

                                                      
41

 Public bodies are further bound by legal provisions on state aids and public 

procurements. See TFEU (n 7) Arts. 107 - 109. 
42

 See CIF (n 22) para. 45. 
43

 They are usually assessed under traditional administrative, constitutional or criminal 

laws. Public procurement and State aid laws are also applicable to them. 
44

 See supra n 12. 
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authorities usually provide them with consultation assistance and recommendations 

on their potentially restrictive legislation and other measures. Some of them even 

play a regular part in regulatory impact assessment procedures (RIA); they are 

supposed to review any proposal with a potential effect on competition as part of 

their ex ante competition advocacy powers and provide them with binding or non-

binding recommendations.
45

 

Yet, in some EU Member States, competition authorities are empowered to 

scrutinise these very conventional activities carried out by public administrative 

bodies (state actors) or by municipalities, as will be demonstrated below. Some of 

these authorities can even apply the same enforcement mechanisms as in the case 

of undertakings (e.g. commencing formal proceedings and imposition of fines). 

Seemingly, a lot of various anticompetitive activities carried out by public bodies 

will materially resemble state aid
46

; however, specific legal provisions concerning 

this conduct are far more reaching. According to them, potentially restrictive 

behaviour might take another form, even the form bearing similar features as an 

abuse of a dominant position or conclusion of a restrictive agreement; enactment of 

anticompetitive municipal ordinance, conspiracy with private parties or intra-

municipal conspiracy can also be included. Public restrictions do not necessarily 

lead (or have potential to lead) to the infringement of traditional competition rules 

on the part of undertakings. Therefore, unlike the EU approach, in these countries a 

public body exercising state powers might be held responsible for its 

anticompetitive conduct in itself.  

For the purposes of this article the selected EU countries are organised into three 

groups. The first group involve countries where a competition authority may 

declare a breach of competition rules and impose a fine on a public body (Czech 

Republic and Slovakia).
47

 The second group consists of those who may only 

declare a breach of competition rules (Lithuania, Romania). Countries with a 

modest approach, ex post consultation and advocacy powers (Bulgaria and 

Slovenia) and their modifications (Italy), are grouped in the last category. 

                                                      
45

 For example UK, Hungary, Greece, Lithuania. See Ioannis Lianos, ‘Towards a 

bureaucracy theory of the interaction between competition law and state action’ (2012) 

CLES. 
46

 State aid law provisions are, however, of different nature than those in competition laws; 

under them unlawful aid is regularly ordered to be clawed back to the state. Thus, it 

sentences its recipients, not a public administration body which granted it. 
47

 This approach applies even to Ukraine as an EU candidate country.  
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1. Competition law infringement and its penalization 

a) Czech Republic 

Pursuant to Article 1 Act on Protection of Competition (‘APC’)
48

, a breach of 

competition rules can be committed not only by undertakings but even by public 

administration bodies. According to Article 19a (1) APC, ‘[a] public 

administration body shall not restrict
49

 competition by favouring a particular 

competitor
50

 or by any other means.’ The Czech Office for the Protection of 

Competition is empowered to supervise the following public bodies: state 

administration bodies while carrying out their public functions delegated by the 

state (‘state administration’)
51

, professional self-governing bodies while executing 

public functions delegated by the state
52

 and local bodies while exercising self-

government and the powers delegated by the state (‘municipalities’)
53

.  

As has been apparent from the foregoing, the definition of public bodies and the 

scope of their potential anticompetitive activities are very broad. They can distort 

competition either by issuance of (i) generally binding acts (e.g. generally binding 

regulations or municipality’ ordinances, decrees etc.), (ii) individual administrative 

acts (e.g. a broadcast license, a permit for billboard construction), or by (iii) any 

other means. Concerning self-government of professions, their bodies might be 

responsible only if they carry out delegated powers of the state; their self-

government powers still remain beyond the scope of the relevant provisions.
54

  

If the office finds that a particular public body engaged in an anticompetitive 

action, it can issue a decision declaring an infringement of competition law and 

impose a fine of up to 10 million Czech Crowns (~EUR 370.000).
55

 However, the 

office’ investigatory powers are highly limited. First, public bodies cannot be 

                                                      
48

 Act No. 143/2001 Coll., on the Protection of Competition, as amended (‘APC’). 
49

 The term ‘restrict’ refers to ‘prevention, restriction or distortion’. 
50

 The term ‘competitor’ reflects the concept of an undertaking. 
51

 Central state administration bodies (Ministries, the Czech Tax Office, the Energy 

Regulatory Office, and the Trade Licence Office etc.) and local state administration bodies 

(building authorities etc.). 
52

 The term ‘professional self-governance’ refers to professional associations or chambers 

etc. 
53

 The term ‘municipalities’ refers to communities and regions. 
54

 Activities of professional self-governance are still assessed as those of undertakings. 
55

 APC (n 48) art. 22aa. No methodology on setting fines for public bodies has been 

published yet. The methods applied to undertakings seem to be inappropriate since we 

cannot operate with the term ‘turnover’ as in case of public bodies. See Guidelines on the 

method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/2003 

[2006] OJ C210.  
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compelled to comply with the office’s requests for information.
56

 Second, public 

bodies cannot be subject to unannounced inspections. Last but not least, a lack of 

clear provisions also casts doubt on whether remedial measures and commitments 

may be used. The office may still consult public bodies on draft legislation (ex 

ante) or even approach them with competition advocacy (ex post).  

Since 2012, the office has received a number of complaints against public bodies. 

Mostly they concerned conduct of municipalities, however, some of them regarded 

ministries’ and sector regulators’ actions. All investigations were terminated after 

the preliminary assessment without necessity to commence a formal administrative 

proceeding. In 2013, the Office was supposed to scrutinise a municipal ordinance 

governing conditions for operating fairgrounds. The municipality allegedly 

breached Article 19a APC by amending ‘a market ordinance’ and extending 

restricted areas, which favoured one fairground operator to another. However, the 

municipality was authorized by a legislator to define localities for organizing these 

events and establish restrictions where necessary. In addition, such action was 

assessed as objectively justified since the municipality took into account a great 

deal of complaints of citizens on distracting unbearable noise from the nearby 

fairground site; thus the Office terminated preliminary assessment. 

b) Slovakia  

Slovakian competition rules
57

 relating to anticompetitive conduct of public bodies 

are almost identical to those in the Czech Republic. Article 39 SkCA states that 

‘State administration authorities during the performance of state administration, 

local self-administration authorities during the performance of self-administration 

and transferred performance of state administration, and special interest bodies 

during the transferred performance of state administration must not provide 

evident support giving advantage to certain undertakings or otherwise restrict 

competition.’ Slovakian competition law calls to responsibility identical entities 

that are subject to competition rules in the Czech Republic. Relevant provisions of 

the SkCA, however, apply only to actions which might discernibly harm effective 

competition.
58

 

                                                      
56

 The office can only rely on fundamental administrative law principles that urge 

cooperation between public bodies. See Act No. 500/2004 Sb., the Administrative 

Procedure Code. 
57

 Act No. 136/2001 Coll. on Protection of Competition, as amended (‘SkCA’). See s. 7 

SkCA ‘Other forms of unlawful restriction of competition’. An English version is available 

at the official website of the Antimonopoly Office of the Slovak Republic 

<http://www.antimon.gov.sk/data/files/163_act-no-136-2001-on-protection-of-competition-

amended-by-387-2011.pdf>.  
58

 See The Antimonopoly Office of the Slovak Republic, ‘Annual report 2008’ (2009) p. 

32-37. 

http://www.antimon.gov.sk/data/files/163_act-no-136-2001-on-protection-of-competition-amended-by-387-2011.pdf
http://www.antimon.gov.sk/data/files/163_act-no-136-2001-on-protection-of-competition-amended-by-387-2011.pdf
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The Slovakian Antimonopoly Office can declare a breach of domestic competition 

law and oblige a public body to refrain from anticompetitive conduct and to restore 

a previous status.
59

 A fine of up to EUR 66.000 can also be imposed.
60

 Unlike the 

Czech Republic, an administrative proceeding conducted with a public 

administration body might be settled. Public bodies may be further exposed to 

penalties for non-compliance with the office’s request for information. 

The Office has dealt with a number of cases where municipalities granted a 

particular undertaking with a special right.
61

 A municipality further infringed 

Article 39 SkCA by refusing to permit the launch of a new pharmacy on the 

grounds that other well-established pharmacies were capable of providing 

sufficient medical care to its citizens. The Office concluded that this conduct 

restricted competition since new operators were prevented from entering the 

relevant market.
62

 Obstructions in granting a building permit to disconnect from 

central heating system, and thus, prevent citizens from establishing alternative 

sources of energy created by a municipality, also led to the launch of administrative 

proceeding. However, no negative impact on consumers was found in the given 

case.
63

 Favouring a particular undertaking in providing services on nearly 50 % of 

parking places in the locality for the upcoming twenty years by a municipality was 

also found in breach of competition rules.
64

  

According to Slovakian annual reports, no formal proceedings were initiated 

between 2009 and 2011.
65

 In 2012, the office issued one first-instance decision 

declaring a breach of Article 39 SkCA by the city of Bratislava
66

. There was no 

decision concerning a public body in 2013. Overall, the cases were particularly 

concerned with municipal activities, predominantly waste management, heat 

management and parking services. Slovak Antimonopoly Office imposed also a 

fine for non-compliance with its request for information in two cases.  

                                                      
59

 SkCA (n 57) art. 22 (1). 
60

 SkCA (n 57) art. 38 (3). 
61

 Marianum - funeral services [2008]  
62

 Municipality Bratislava – New Town [2007]. 
63

 City Stara Lubovna [2008]. See ‘Annual Report 2008’ of the Slovakian Antimonopoly 

Office. See also Municipality of Prievidza Heat management [2012].  
64

 Municipality of Bratislava – Old Town [2008]. See ‘Annual Report 2008’ of the 

Slovakian Antimonopoly Office. 
65

 See The Antimonopoly Office of the Slovak Republic, ‘Annual report 2009’ (2010), 

‘Annual report 2010’ (2011), and ‘Annual report 2011’ (2012). 
66

 The office conducted 15 investigations regarding potential violation of art. 39 SkCA. See 

The Antimonopoly Office of the Slovak Republic, ‘Annual report 2012’ (2013), p. 22. 
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2. Competition law infringement without penalization 

a) Lithuania 

Lithuanian competition law regulates activities of ‘entities of public 

administration’ which restrict or may restrict competition. Pursuant to Article 4 (1) 

LCA
67

: ‘When carrying out the assigned tasks related to the regulation of economic 

activity within the Republic of Lithuania, entities of public administration must 

ensure freedom of fair competition; (2) Entities of public administration shall be 

prohibited from adopting legal acts or other decisions which grant privileges to or 

discriminate against any individual economic entities or their groups and which 

give or may give rise to differences in the conditions of competition for economic 

entities competing in a relevant market, except where the difference in the 

conditions of competition may not be avoided when meeting the requirements of 

the laws of the Republic of Lithuania.’ 

The Competition Council of the Republic of Lithuania may launch an investigation 

into public anticompetitive actions and declare an infringement of competition 

rules. Special attention should be paid, however, to the general exemption from 

competition law which applies if the criteria established in Article 4 LCA are 

met.
68

 In the council’s resolution, a public body can be further requested to amend 

or revoke an anticompetitive legal act or its provisions. In the event of a failure to 

comply with the council’s requirements, the case might be passed on to other 

competent authorities (the Supreme Administrative Court etc.) to enforce them.
69

 

In 2012 and 2013, the Council predominantly dealt with municipalities’ restrictive 

practices. Most of them concerned a municipality’s grant of exclusive rights to a 

specific undertaking (waste management system
70

, public transportation system
71

, 

                                                      
67

 Act No. VIII-1099 Coll. on Law on Competition (‘LCA’). An English version is 

available at the official website of the Competition Council of the Republic of Lithuania 

 <http://kt.gov.lt/en/index.php?show=antitrust&antitrust_doc=law_competition>. 
68

 In general, anticompetitive actions of public bodies derived from imperative provisions 

of law passed by the Parliament are shielded from the application of competition rules. 
69

 LCA (n 68) art. 18. 
70

 Vilnius District Municipality and JSC Nemėžio komunalininkas [2013]; Molėtai and 

Kaišiadorys municipalities (ongoing); Municipalities of Pakruojis, Joniškis and UAB 

Pakruojo komunalininkas and UAB Joniškio komunalinis ūkis [2012]. In the other case 

(2011), the Council struggled with the question of whether municipalities may rely on 

specific provisions in the Act on Waste Management, which allows them to authorise an 

undertaking controlled by the municipality to provide waste collection services, or they 

should be held responsible for the infringement of Article 4 LCA. The Council requested 

the Constitutional Court for the assessment. See annual reports of the Competition Council 

of the Republic of Lithuania. 
71

 See Vilnius Municipality and Vilniaus viešasis transportas [2013]; Passenger 

transportation Nemenčinė [2011]. See annual reports of the Competition Council of the 

Republic of Lithuania. 

http://kt.gov.lt/en/index.php?show=antitrust&antitrust_doc=law_competition
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modernization and renovation of the heat economy
72

). In 2011, a municipality 

infringed Article 4 LCA by refusing to extend permissions to passenger carriage 

operators without any legitimate reason whilst new entrants could receive them.
73

 

In the same year, decisions of a number of municipalities concerning restrictions 

on time for selling alcoholic beverages, which allegedly discriminated against 

small enterprises, were challenged. The Council, however, concluded that such 

limitations were objectively justified since municipalities were expressly allowed 

by a legislator to do so as far as necessary in pursuit of public interests. Therefore, 

the exception under Article 4 (2) LCA applied.
74

  

According to Lithuanian annual reports, the number of decisions declaring 

infringements of Article 4 LCA was 6, 11 and 5 in the period 2010 - 2012, 

respectively. While taking into consideration the total number of all decisions 

issued by the council in that period (16, 13 and 11)
75

, public restraints are 

significant to Lithuanian competition policy.  

b) Romania 

Romanian competition law
76

 includes general prohibition concerning 

anticompetitive actions of public administration bodies in Article 9 RCA: ‘Any 

actions by the central or local public administrative body are prohibited which 

have as an object or may have as an effect the restriction, prevention or distortion 

of competition, especially: a) making decisions which limit the freedom of trade or 

the undertakings’ autonomy which are being exercised under the law; b) setting 

discriminatory business conditions to undertakings.’ According to Article 2 (1) b 

RCA, competition law is applicable to public administration bodies ‘...except for 

situations when such measures are taken to enforce other laws or protect a major 

public interest.’ 

The Competition Council of Romania may declare a breach of Article 9 RCA and 

demand a cessation of anticompetitive conduct.
77

 In case of non-compliance with 

                                                      
72

 Kazlų Rūda city and UAB Litesko [2012]. See ‘Annual Report 2012’of the Competition 

Council of the Republic of Lithuania. 
73

 Alytus City Municipality [2010]. See ‘Annual Report 2010’of the Competition Council of 

the Republic of Lithuania. 
74

 Municipalities Kaunas, Klaipeda and Pasvalys [2010]. See ‘Annual Report 2010’of the 

Competition Council of the Republic of Lithuania.  
75

 A total number of decisions refer to anticompetitive agreements, abuse of dominance and 

public restraints. 
76

 Act No. 21/1996, on Competition Law, as amended (‘RCA’). An English version is 

available at the official website of the Competition Council of Romania 

<http://www.consiliulconcurentei.ro/uploads/docs/concurenta/LEGEA_CONCURENTEI_

Nr_21_eng_rev_1.pdf>. 
77

 Ibid art. 2 (2). 

http://www.consiliulconcurentei.ro/uploads/docs/concurenta/LEGEA_CONCURENTEI_Nr_21_eng_rev_1.pdf
http://www.consiliulconcurentei.ro/uploads/docs/concurenta/LEGEA_CONCURENTEI_Nr_21_eng_rev_1.pdf
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decision requirements, the case can be referred onto a competent court.
78

 Further, 

the council shall propose to Government or another competent authority to take 

disciplinary measures against their staff responsible for not observing its decision.
79

 

In the course of an investigation, public bodies are obliged to submit requested 

information and to give access to all documents and data relevant to the 

investigation; a fine can be imposed for a breach of these duties.
80

 The council is 

further vested with traditional consultation powers.
81

 

In 2014, the Council concluded an administrative proceeding into the national 

audio-visual regulator’s decision which allegedly established discriminatory 

conditions for audio-visual operators.
82

 The Council did not declare a breach of 

Article 9 RCA in this case; nevertheless, it recommended the revision of current 

legislation so that must-carry obligation to be applied on technological neutrality 

principle, i.e. regardless of the way the channels were broadcasting.
83

 Relevant 

competition law provisions have been applied in recent years also in the healthcare 

sector and the energy supply market.
84

 Overall, in the period 2011 – 2013, one 

decision concerning a public body’s anticompetitive action was issued each year.
85

  

3. Ex post advocacy and consultation powers 

a) Italy  

Italian competition law
86

 deals with public restrictions of competition 

predominantly by using classical consultation and advocacy powers.
87

 

Additionally, Section 21-bis ICA empowers the Italian Competition Authority to 

take legal action against any conduct distorting competition except for situations 

                                                      
78

 Ibid art. 9 (3). 
79

 Ibid art. 27 (m).  
80

 OECD, ‘OECD report: Competition Issues in Television and Broadcasting’ (2013).  
81

 RCA (n 76) art. 27. 
82

 It imposed a must-carry obligation on administrators of electronic communication 

network retransmitting audio-visual programmes via cables while on those who 

retransmitted these programmes via satellite not. 
83

 See the Council’s recommendation addressed to National Audio-visual Council of 

Romania 

<http://www.consiliulconcurentei.ro/uploads/docs/items/id9084/recomandari_cna_2014_en

glish.pdf>.  
84

 Carmen Peli, ‘Romania: An Introduction’ (Chambers & Partners 2014)  

<http://webcache.googleusercontent.com/search?q=cache:jwK5zEmgaHsJ:www.chambersa

ndpartners.com/179/26/editorial/7/1+&cd=1&hl=cs&ct=clnk&gl=cz> accessed on 15 

August 2014. 
85

 See The Competition Council of Romania, ‘Annual report 2013’ (2014). 
86

 Act No. 287/2009, on Competition and Fair Trading, as amended (‘ICA’). An English 

version is available at the official website of the Italian Competition Authority 

<http://www.agcm.it/en/comp/1727-law-no-287-of-october-10th-1990.html>. 
87

 Ibid ss. 21-bis and 22. 

http://www.consiliulconcurentei.ro/uploads/docs/items/id9084/recomandari_cna_2014_english.pdf
http://www.consiliulconcurentei.ro/uploads/docs/items/id9084/recomandari_cna_2014_english.pdf
http://webcache.googleusercontent.com/search?q=cache:jwK5zEmgaHsJ:www.chambersandpartners.com/179/26/editorial/7/1+&cd=1&hl=cs&ct=clnk&gl=cz
http://webcache.googleusercontent.com/search?q=cache:jwK5zEmgaHsJ:www.chambersandpartners.com/179/26/editorial/7/1+&cd=1&hl=cs&ct=clnk&gl=cz
http://www.agcm.it/en/comp/1727-law-no-287-of-october-10th-1990.html
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when it is justified by the requirements of the general public interest. The authority 

may address to a public body concerned its reasoned opinion clarifying the nature 

of an infringement and its requirements which should be met. If a transgressor fails 

to comply with them within sixty days, the authority can lodge an appeal through 

the competent prosecuting attorney.
88

 The authority can also notify Parliament and 

Government of any problematic provisions.
89

 In 2012, the competition authority 

issued approximately 20 reasoned opinions on anticompetitive administrative 

actions and filed three appeals.
90

 

b) Slovenia  

Specific competition rules in Slovenia relating to public bodies are enshrined in 

Article 64 SnCA.
91

 It states that ‘The Government, state authorities, local 

community authorities and holders of public authority may not restrict the free 

performance of undertakings on the market.’ Articles 65 and 66 SnCA include a 

demonstrative list of most common prohibited practices; they apply either to 

regulatory or individual legal instruments and actions of public administration 

bodies.
92 

In some specific situations, public bodies can acquire exemption from 

competition law, e.g. if they pursue the general public interest or if restriction is a 

result of natural disaster, epidemics or state of emergency.
93

  

If a public body infringes competition and the infringement is not in the general 

public interest, the Slovenian Competition Protection Agency sends its opinion 

along with a proposal on taking appropriate measures to lessen the restriction of 

competition. Further, depending on the nature and severity of the infringement the 

opinion can be published. Consultation powers on draft acts and decrees are also at 

the agency’s disposal.
94

  

                                                      
88

 Ibid s. 21-bis 2. 
89

 Ibid s. 21. 
90

 Eleanor M. Fox and Deborah Healey, ‘When the State Harms Competition - the Role for 

Competition Law’ (2013) New York University Law and Economics, paper 336, p. 34. 
91

 Act. No. 36/2008 Coll., on the Prevention of the Restriction of Competition, as amended 

(‘SnCA’). See s. ‘Restriction of the market by regulatory instruments’. An English version 

is available at the official website of the Slovenian Competition Protection Agency 

<http://www.varstvo-konkurence.si/fileadmin/varstvo-

konkurence.si/pageuploads/ZPOMK-1-EN_consolidated_2013.pdf>. 
92

 Ibid art. 64 (2). 
93

 Ibid arts. 67-70. 
94

 Ibid arts. 71-72. 

http://www.varstvo-konkurence.si/fileadmin/varstvo-konkurence.si/pageuploads/ZPOMK-1-EN_consolidated_2013.pdf
http://www.varstvo-konkurence.si/fileadmin/varstvo-konkurence.si/pageuploads/ZPOMK-1-EN_consolidated_2013.pdf


Global Antitrust Review 2014  233 

 

c) Bulgaria  

Bulgarian competition law
95

 presumes its application to public administration 

bodies in Article 2 (1) BCA. The Bulgarian Commission on Protection of 

Competition may consult
96

 and also assess, within its competition advocacy 

powers, the compatibility of effective or draft administrative acts with competition 

rules. It can further propose its revocation or amendment if it poses a threat to 

competition (ex post).
97

 

4. Reflections 

As indicated above, selected national competition law systems are more far-

reaching than EU competition law. The competition authorities of these countries 

may scrutinise regulatory activities and find them anticompetitive in themselves. 

Specific competition law provisions of these EU Member States have in common 

that they are applicable to all situations where a public body favours a particular 

undertaking or harm competition by any other means.
98

 Accordingly, the relevant 

provisions cover virtually all activities concerning exercising regulatory and purely 

administrative tasks.  

The discussed countries generally enshrine prohibition on restrictive practises of 

public bodies in their competition laws; as apparent, the number of them is not 

insignificant. Some of them are vested with ex ante consultation and advocacy 

powers (Bulgaria, Slovenia) or their modifications (Italy). Others can commence an 

administrative proceeding and declare a breach of competition rules (the Czech 

Republic, Slovakia, Lithuania, and Romania).
99

 Czech and Slovakian competition 

authorities can even impose a fine for a violation of competition law.  

As surveyed, the conduct of public bodies may affect a variety of sectors. The 

competition authorities dealt predominantly with ‘public’ restrictions affecting 

economic sectors of waste and heat management systems, public transportation, 

parking services, health-care services, housing and utility services, and land 

allocation and property lease services. A great deal of cases concerned decisions 

and regulatory measures of municipalities which granted a particular undertaking 

with exclusive rights.  

                                                      
95

 Law on Protection of Competition (State Gazette, Issue 102, 2008), as amended (‘BCA’). 

An English version is available at the official website of the Bulgarian Commission on 

Protection of Competition 

 <http://www.cpc.bg/storage/file/ZZK_eng.doc>. 
96

 Ibid art. 28. 
97

 Ibid art. 8. Since 2 December 2008, the commission has been deprived of its authority to 

refer a case concerning a public body’s anticompetitive act onto a competent authority. 
98

 See Article 106 TFEU. 
99

 A condemning decision may be considered a legal basis for adjudicating damages in 

private lawsuits (so called ‘follow-on actions’).  

http://www.cpc.bg/storage/file/ZZK_eng.doc
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Some EU member states have further established justifications under which public 

bodies might be exempted from competition law liability, e.g. legal compliance 

(Lithuania, Romania) or the general (major) public interest (Romania, Slovenia, 

Italy). Equivalent justifications were applied also in the Czech Republic and 

Slovakia, despite the fact that there is no legal basis for them.  

IV. US development: A lesson for Europe? 

Unlike some European countries, the US developed its approach to potential 

anticompetitive conduct of public bodies, in particular of municipalities
100

, in the 

second half of the 20
th
 century.

101
 The state action doctrine (so-called the Parker 

doctrine) goes back to 1943 when the US Supreme Court ruled in Parker v 

Brown
102

 that ‘there is nothing in the language of the Sherman Act or in its history 

which suggests that its purpose was to restrain a state or its officers or agents from 

activities directed by its legislature.’
103

 Thus, the state action doctrine exempted 

anticompetitive conduct of the states (automatically) and their state administrative 

agencies and other entities (derivatively) when they engaged in exercises of their 

sovereign regulatory powers from the reach of US antitrust law.
104

 

The applicability of the Parker doctrine to municipalities continued to remain open. 

Nevertheless, in City of Lafayette v Louisiana Power & Light Co.
105

, the US 

Supreme Court held that municipalities do not benefit from the Parker doctrine to 

the same extent as states and that the status of ‘municipality’ itself is not sufficient 

to acquire immunity.
106

 It further stated that immunity may be acquired only when 

the conditions are met.
107

 The following decision in Community communications 

Co. v City of Boulder
108

 exerted a significant impact upon municipal self-

                                                      
100

 Concerning the US, the term ‘municipalities’ refers to counties, cities and towns.  
101

 Although the doctrine was originally applied by the US Supreme court to the specific 

relationship between the US and the states, reflecting American federalism, some 

justifications and their grounds might be utilized also for the purposes of this article. 
102

 Parker v Brown [1943] 317 U.S. 341 (‘Parker’). 
103

 Ibid 344-352. 
104

 Their restrictive activities might be assessed under the ‘Commerce Clause’ enshrined in 

Article 1 of the U.S. Constitution. 
105

 City of Lafayette v Louisiana Power & Light Co. [1978] 435 U.S. 389 (‘Lafayette’); In 

Lafayette, the court dealt with two municipalities operating electrical utilities which 

required their customers to accept tying arrangements; both entities were held accountable 

for a breach of antitrust rules. 
106

 Ibid 391-392. See Gregory M. Shaw, ‘The Application of Antitrust Laws to Municipal 

Activities’ [1979] 79 Columbia Law Review 3, p. 518-550; Robert Eisig Bienstock, 

‘Municipal Antitrust Liability: Beyond Immunity’ [1985] 73 California Law Review 6.  
107

 Entities seeking an exemption (i) must pursue a clearly articulated and affirmatively 

expressed state policy, and (ii) this should be actively supervised by a state. See California 

Retail Liquor Dealers Ass’n v Midcal Aluminum, Inc. [1980] 445 U.S. 97. 
108

 Community communications Co. v City of Boulder [1982] 455 U.S. 40 (‘Boulder’).  
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government activities.
109

 The US Supreme Court in this case declared that the state 

general grant of power assigned to the municipality does not clearly articulate and 

affirmatively express state policy; it concluded that the municipality engaged in its 

governmental conduct (i.e. an issuance of an ordinance) breached US antitrust 

rules. Therefore, antitrust immunity of municipalities engaged in local and 

municipal affairs could not be automatically granted.
110

   

It should be mentioned at this point, that municipalities responsible for their 

anticompetitive activities were originally even exposed to treble damages claims,
111

 

but only to the extent that they would not substantially interfere with the 

municipality’s conventional governmental functions.
112

 In particular, there was a 

concern that treble damages paid by a municipality would cause great harm to its 

citizens as its tax-payers. However, the Local Government Antitrust Act
113

 

completely shielded municipalities from paying treble damages.
114

  

A more tolerable attitude to municipalities was articulated in Town of Hallie v City 

of Eau Claire,
115

 where the US Supreme Court ruled that the involvement of a 

municipality itself automatically lessens the likelihood of anticompetitive action.
116

 

It further admitted that the state authorization need not clearly indicate that the city 

can displace competition and abandoned the requirement of active state supervision 

to be eligible for exemption.
117

 The broad concept of immunity was already 

                                                      
109

 In Boulder, the city issued an ordinance governing conditions for operation of a cable 

system and refused an access to it for other private parties. The city was found responsible 

for a breach of antitrust rules despite the fact that state law (the general enabling act) 

authorized to decide on each aspect of a city’s cable system and the measures governed in 

the city’s ordinance were undertaken within the scope of the authorization. See Boulder (n 

108) 52-54. 
110

 The US Supreme Court concluded that the first condition of the Parker doctrine was not 

met; whether the city also satisfied the requirement of state active supervision was left 

open. See Boulder (n 108) 55. 
111

 S. 4 Clayton Act, 15 U.S.C. (1976) § 15. See Lafayette (n 105) 401-402. 
112

 See National League of Cities v Usery [1976] 426 U.S. 
113

 The Local Government Antitrust Act 1984 (Pub L. No. 98-544, 98 Stat. 2750). See John 

E. Lopatka, ‘State Action and Municipal Antitrust Immunity: An Economic Approach’ 

[1984] 53 Fordham Law Review 23, p. 23-81. 
114

 The act, however, does not immunize municipalities from injunctive or any other 

equitable relief. 
115

 Town of Hallie v City of Eau Claire [1985] 471 U.S. 34 (‘Town of Hallie’). In this case, 

the city rejected to share its sewage treatment facility with four surrounding towns unless 

they agreed on annexation. The general enabling act allowed the city to delineate the area 

of sewage system usage and provide the service beyond such borders upon its 

consideration. 
116

 Ibid 36-43. 
117

 Municipalities do not usually act pursuant to specific state regulatory acts. However, 

they are often authorized to take an action by general enabling acts, home rule charters, or 

the implied powers doctrine. Town of Hallie (n 115) 45-47. The court further states that it 

would ‘embod[y] an unrealistic view of how legislatures work and of how statutes are 
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outlined two years earlier in Westborough Mall, Inc. v City of Cape Girardeau
118

; 

according to this decision, immunity did not apply only in cases concerning 

conspiracy between a municipality or its government officials and private 

entities.
119

  

Regulatory activities of municipalities were completely exempted from US 

antitrust law, even in cases of intentional conspiracy, in City of Columbia v Omni 

outdoor advertising, Inc.
120

 An automatic exemption was granted for exercising 

their both delegated and self-government powers.
121

 The clear articulation test was 

automatically met because the restriction of competition was the foreseeable result 

of legislation authorizing municipalities to adopt zoning ordinances regulating the 

billboard construction.
122

  

The ratio of granting immunity was that antitrust supervision of municipalities’ 

conventional powers might hamper the exercising of their core public functions. 

The US Supreme Court indicated that the requirements laid down on municipalities 

to satisfy all affected interests would be unreasonable since it is a common result of 

regulations and ordinances that they benefit some interests (e.g. group, society) 

more than others.
123

 Therefore, the assessment of municipalities’ conduct under 

antitrust law proved to be impracticable. In addition, activities falling beyond the 

scope of municipal authorization (e.g. conspiracy) can be scrutinised under other 

laws (e.g. constitutional) which provide adequate remedies without necessity to 

take further steps under antitrust laws.
124

  

                                                                                                                                       
written’ to require state legislatures to explicitly authorize specific anticompetitive effects 

before state action immunity could apply. Town of Hallie (n 115) 43. 
118

 Westborough Mall, Inc. v City of Cape Girardeau [1983] 461 U.S. 945. 
119

 Ibid.  
120

 City of Columbia v Omni outdoor advertising, Inc. [1991] 111 S. Ct. 344 (‘Omni). In 

this case, the city and a dominant billboard company allegedly infringed competition rules 

by conspiring together on the scope of the new ordinance which subsequently aimed at 

preventing market participants from new billboard constructions (e.g. by setting limits on 

size or location) and favoured the well-established company, 347 – 353. 
121

 Omni (n 120) 373. ‘[t]he very purpose of zoning regulation is to displace unfettered 

business freedom in a manner that regularly has the effect of preventing normal acts of 

competition’ and that a zoning ordinance regulating the size, location, and spacing of 

billboards ‘necessarily protects existing billboards against some competition from 

newcomers.’ 
122

 Municipalities, however, have remained further exposed to antitrust liability only if they 

participate in the market as private entities. Thus, it should always be determined at the 

earliest whether a particular activity is ‘governmental’ or ‘proprietary’. 
123

 See David A. Korn, ‘Municipal Antitrust Liability: A Question of Immunity’, 42 Wash. 

U. J. Urb. & Contemp. L. 418 (1992), p. 413-431. 
124

 Omni (n 120) 355-56. 
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V. State action defence and objective justifications  

1. Regulatory activities of public bodies and (quasi-) state action defence 

At the EU and national levels, undertakings can traditionally claim the state action 

defence to escape from competition law liability.
125

 Undertakings can raise the 

objection that their ‘anticompetitive’ conduct was backed by national legislation; 

then, they are not responsible for an infringement of Articles 101 and 102 TFEU.
126

 

It is not clear whether this defence (or its modifications) and other justifications 

can be successfully claimed by public administration bodies and municipalities 

engaged in anticompetitive regulatory actions. This question is of increasing 

importance particularly for those EU Member States where regulatory and other 

administrative actions of public bodies and municipalities (i.e. subdivisions of the 

state) are exposed to the ambit of national competition laws.  

As discussed above, EU competition law has never covered public bodies’ 

regulatory activities in themselves (those are governed by internal market rules). 

On the contrary, the US Supreme Court had to struggle with the question of 

whether state action (including its public bodies) is subject to general antitrust rules 

since the Sherman Act
127

 did not provide an unambiguous answer.
128

 The court has 

developed state action doctrine in order to allow states and its public bodies (and 

later also municipalities) to claim antitrust immunity. Therefore, the decision 

making practice of the US Supreme Court might be more suitable in seeking an 

answer to the question concerned. 

Once US antitrust law applied to municipalities’ conventional (i.e. regulatory) 

powers,
129

  they could claim the state action defence. To do it successfully two 

requirements had to be met: (i) a conduct was exercised in furtherance with a 

clearly defined state policy, and (ii) the state actively supervised such behaviour;
130

 

this second criterion was later relinquished by the US Supreme Court.
131

 In Town 

of Hallie v City of Eau Claire, the US Supreme court expressed that the 

displacement of competition by public bodies must be foreseeable in order to meet 

                                                      
125

 At the EU level, entities bound by competition rules, i.e. undertakings, can seek an 

exemption from the operation of EU competition law under virtually identical conditions as 

private parties in the US. See also Case C-83/98 France v Ladbroke Racing and 

Commission [2000] ECR I-03271; Case C-280/08 Deutsche Telekom v Commission [2010] 

ECR I-09555; CIF (n 22). 
126

 CIF (n 22). 
127

 26 Stat. 209, 15 U.S.C. §§ 1–7 (‘Sherman Act’). 
128

 Ibid. § 1 of the Sherman Act states that ‘Every contract, combination in the form of trust 

or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or 

with foreign nations, is declared to be illegal. […] ’. 
129

 See s. IV above. 
130

 Rf. (n 107). 
131

 Rf. (n 117). 
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‘clear articulation’ test, i.e. ‘inherent, logical, or ordinary result of the exercise of 

authority delegated by the state legislature’ and that a state should ‘foresee and 

implicitly endorse the anticompetitive effect as consistent with its policy goals’.
132

 

It would be advisable to allow public bodies and municipalities exposed to specific 

competition law provisions in the discussed European countries to receive state 

action immunity once meeting the test.  

On these grounds, immunity could be automatically granted to state administration 

bodies and municipalities if it is foreseeable that their regulatory action (a measure, 

an ordinance etc.) will likely have ‘anticompetitive’ consequences (often as a side 

effect), e.g. where municipalities are empowered to set conditions (and even 

restrictions) for operating gambling and betting sites, to set a particular area for 

holding fairgrounds, or to designate areas where the sale of alcoholic beverages is 

allowed.  

It has been illustrated that some EU member states (Lithuania and Romania) have 

enacted the criteria based on ‘a legal compliance’ defence. Lithuanian competition 

law is applicable except ‘[…] where the difference in the conditions of competition 

may not be avoided when meeting the requirements of the laws of the Republic of 

Lithuania’.
133

 Likewise, the Romanian Competition Council does not call public 

bodies to responsibility ‘[…] when such measures are taken to enforce other laws 

[...]’.
134

 The concept of legal compliance resembles to some extent so-called state 

action defence, at least with regard to the articulation of its first condition. Since 

the difference between acting ‘in furtherance with clearly articulated and 

affirmatively expressed state policy’ and acting ‘when meeting the requirements of 

the laws’ or ‘to enforce other laws’ have significant commonalities, the expression 

of ‘quasi-state action defence’ for a legal compliance might be more suitable.  

Doubtless, such an approach should be accepted more positively since the clear 

statutory articulation of conditions for state action immunity would help to clarify 

the ambit of their material scope and might back legal certainty. Indeed, national 

competition authorities or courts may address this issue to some extent in the 

decision-making practise, however, it would be advisable, especially in Continental 

European law, to enact grounds and clear conditions under which public entities 

can be blamed for a breach of competition rules on the one hand, and exempted 

from these rules on the other.   

                                                      
132

 See Hallie (n 115); Omni (n 120); FTC v. Phoebe Putney Health System, Inc. [2013]. 

U.S. 568. 
133

 LCA (n 67) art. 4 (1). 
134

 RCA (n 76) art. 2 (1) b.  
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2. Regulatory activities of public bodies and other objective justifications 

EU competition laws provide undertakings, besides the state action defence, with 

other objective justifications for their potential anticompetitive conduct, e.g. 

facilitating technological advances, innovation etc. Grounds for these justifications 

are usually based on efficiency or meeting competition standards.
135

 In some 

exceptional circumstances the grounds for public policy considerations might be 

recognized as an objective justification. However, justification claimed by public 

administration bodies will hardly be of economic nature since they do not generally 

offer goods or services on a commercial basis as undertakings; they primarily 

pursue other and broader objectives than competition law, such as consumer 

protection, sustainable development of society, ensuring health and safety, 

protection of the environment etc. 

While seeking an answer on whether a public body or a municipality can justify its 

anticompetitive regulatory action, the exception established in Article 106 (2) 

TFEU might be used as a good starting point. Although this provision is addressed 

primarily to undertakings, EU Member States themselves can also rely on it.
136

 In 

Corbeau, the CJEU concluded that exclusive rights and cross-subsidies between 

various activities could be acceptable as part of a services of general economic 

interest in the context of ensuring the financial stability of a universal service 

system for postal services. In Albany, the CJEU ruled that Articles 102 and 106 

TFEU do not preclude public authorities from conferring on a pension fund the 

exclusive right to manage a supplementary pension scheme in a given sector.
137

 

National law which extended exclusive right for providers of public emergency 

ambulance service was said to be justified as long as it was necessary to carry out 

their tasks on economically acceptable conditions (Ambulanz Glöckner).
138

   

The exception under Article 106 (2) TFEU is addressed to EU Member State’s 

restrictive measures concerning public undertakings and undertakings granted with 

special or exclusive rights. Its equivalent might be applied as a justification for 

public restraints under specific competition laws of examined EU Member States 

only to the limited extend.
139

 Therefore, it does not further clear the conditions 

under which other restrictive regulatory (or even individual) actions of public 
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 Ekaterina Rousseva, ‘The Concept of ‘Objective Justification’ of an Abuse of a 

Dominant Position:  Can it help to modernise the Analysis under Article 82 EC?’ [2006] 2 

Competition Law Review 2, p. 27-72. 
136

 Whish, Bailey (n 20) p. 235-241. 
137

 Case C-67/96 Albany International BV v. Stichting Bedrijfspensioenfonds [1999] ECR I-

05751 (‘Albany’). See Tamara K. Hervey, ‘Social Solidarity: A Buttress against Internal 

Market Law?’ In Shaw, J. (ed), Social Law and Policy in an Evolving EU (Oxford: Hart 

Publishing, 2000) 31-47.  
138

 Ambulanz Glöckner (n 35) para. 51-65. 
139

 See s. II. 3 above. 
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bodies could be justified. It should be reiterated at this point that the general public 

interest as an objective justification for potential abuse of administrative power by 

public bodies has already been established in the competition laws of Romania, 

Slovenia, and Italy. 

The concept of objective justification in competition law is generally based on 

efficiency grounds. Therefore, competition law assessment of public restraints in 

discussed EU Member States will need to be adjusted in order to reflect properly 

the balance between the different objectives pursued. It would be preferable to take 

into account all affected public interests when scrutinising public bodies’ actions 

from the competition law perspective. A potential anticompetitive conduct should 

as a consequence be subject to the test of proportionality, i.e. whether (i) a 

particular action was taken in pursuit of a recognized public interest, (ii) there is a 

reasonable proportionality between the means used and the interest pursued, and 

whether (iii) there are no other means available for its attainment.
140

 Depending on 

the particular circumstances of individual cases, assessed public objective 

justifications may even outweigh pure competition concerns.
141

 

VI. Concluding remarks 

The application of Articles 101 and 102 TFEU in connection with Articles 106 

TFEU or 4 (3) TEU to regulatory actions of public bodies is considerably limited. 

Because these provisions might be applied only under certain circumstances, this 

approach has recently faced some criticism. It is suggested that there is a need to 

move away from the application of Article 4(3) TEU in conjunction with Articles 

101 and 102 TFEU in favour of assessing public restraints of competition under the 

EU internal market rules.
142

 On the other hand, an exclusive application of Articles 

101 and 102 TFEU to exercising state powers seems to be even less suitable.
143

 

Yet, there are many Member States which enacted specific competition rules that 

apply to the very conventional powers of state administration bodies and 

municipalities and expose them to the scrutiny of national competition authorities. 

The scope of these provisions and the investigatory and enforcement powers of 
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 See Takis Tridimas, ‘Proportionality in Community Law: Searching for the Appropriate 

Standard of Scrutiny’ in Ellis (ed), The Principle of Proportionality in the Laws of Europe 

(Hart Publishing 1999). 
141

 See Wouters  (n 16). 
142

 See Gerard (n 8). Compare Hervey (n 137) and Andrea Filippo Gagliardi, ‘United States 

and European Union Antitrust Versus State Regulation of the Economy: Is There a Better 

Test?’ [2000] 25 European Law Review 353-373. 
143

 See ‘A regulatory regime that does not pursue efficiency cannot be seen as 

anticompetitive since efficiency is not necessarily the criterion by which regulatory regimes 

should be assessed: the competition rules are simply inappropriate lens through which to 

view regulation.’ Odudu (n 10) p. 31. 
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competition regulators differ from state to state. Some Member States apply this 

specific competence moderately (Czech Republic) when others regard it as an 

important part of their competition policy (Lithuania).  

It is not clear in this respect whether public bodies in these Member States should 

be held responsible for the distortion of competition if they exceed their powers or 

even in cases when they do not. If the narrower approach is accepted, it is arguable 

whether antitrust supervision of their activities is necessary since conduct falling 

outside the scope of their jurisdiction can be scrutinised under other laws 

(administrative, criminal, constitutional etc.) which are adequate for this task. On 

the other hand, indicting public bodies for breaches of competition rules for their 

actions undertaken within the scope of their competence might have an adverse 

effect on the effective exercise of their conventional functions. The US approach 

developed by decisions of the US Supreme Court is sensible, according to which, 

the requirement on public bodies to satisfy all affected interests would be 

unreasonable because it is a common result of regulations and ordinances that some 

interests are benefited more than others. The reasons for immunity developed in the 

US make a strong case for their application to state administration bodies and 

municipalities in selected EU jurisdictions.  

In these far-reaching competition law systems, public authorities should be allowed 

to claim the state action defence or its modification, particularly if they carry out 

state administration tasks (e.g. building authorities, trade licensing authorities, and 

sector regulators). Once meeting the test of foreseeability of ‘anticompetitive’ 

result, it would be preferable to let also municipalities, acting in their independent 

capacity, rely on immunity doctrine. Furthermore, it would be appropriate to set 

clear criteria for claiming objective justifications based on public interest pursuits, 

or extensively on public policy grounds, as they are already presumed in some EU 

jurisdictions (Romania, Italy, and Slovenia). 

No doubt, consultation and advocacy powers (both ex ante and ex post) applied by 

competition authorities may mitigate the negative consequences of the conduct of 

public bodies. Member States which can commence administrative proceedings 

and even impose fines (Czech Republic, Slovakia) could be, however, better off 

rethinking the sanctioning of state administration bodies and municipalities.
144

 

Although harsh penalties might be considered an effective deterrent, it was 

demonstrated by the US Supreme Court that punitive mechanisms might not 

always be suitable in such cases. Scrutinising abuse of administrative power under 

competition laws is definitely burdensome to the analysed national competition 

                                                      
144

 The constitutional limitation of punitive (treble) damages on municipalities and its 

inappropriateness was addressed above. The effectiveness and reasonableness of high 

penalties in case of state government bodies is also doubtful since it presumes just moving 

a certain sum of money from one chapter of the state budget to the other. 
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authorities since they should always consider all affected public interests and 

weigh them against each other. 
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Hospital Exclusivity Contracts: 

The Impact of Kini v Hiranandani Hospital 

SHIVANGHI SUKUMAR* 

 

In Ramakant Kini v LH Hiranandani Hospital, the Competition Commission of 

India ('Commission') considered the exclusive arrangement between a hospital and 

a provider of stem cell banking services. The majority order of the Commission, 

passed in February 2014, which found the arrangement to be anticompetitive, has 

considerably broadened the scope of agreements that are subject to assessment 

under the Competition Act, 2002 ('Act'), placed significant limitations on the 

ability of hospitals to enter into contracts with service providers, and marks the first 

time that the Commission has examined hospital exclusivity agreements. 

I. The facts and findings in Ramakant Kini v L H Hiranandani Hospital 

1. Facts leading to the Order 

The exclusive agreement between L H Hiranandani Hospital (‘the hospital’) and 

Cryobanks International India (‘Cryobanks’), a provider of stem cell banking 

services, in terms of which the collection of blood for the purposes of stem cell 

preservation would be carried out exclusively by Cryobanks, was at the core of the 

complaint. One Mrs. Jain had entered into an agreement with the hospital for 

availing of maternity-related services, and with Life Cell India Pvt. Ltd. (‘Life 

Cell’), a competitor of Cryobanks, for availing of stem cell banking services. Mrs. 

Jain requested the hospital to allow Life Cell to collect blood immediately after the 

delivery of her child, which request was rejected by the hospital, on account of the 

exclusive agreement with Cryobanks. At the time of admission to the hospital, Mrs. 

Jain was not informed of the exclusive agreement.
1
 

                                                      
*Shivanghi Sukumar (shivanghi@sukumar.in) is an Associate in the Competition Law 

Team at ELP, New Delhi, India. The views expressed in this paper are strictly personal, and 

any errors are the author’s only. 
1
 Para 2 of the order. 



      Hospital Exclusivity Contracts: The Impact of Kini v Hiranandani Hospital  244 

On the basis of the above, Mr. Ramakant Kini filed a complaint with the 

Commission on behalf of Mrs. Jain, alleging that the hospital had engaged in 

anticompetitive and abusive behaviour.  Pursuant to finding the existence of a 

prima facie case, and the receipt of the Report of the Director-General (‘DG’)
2
, 

three orders were passed by the Commission; the order analysed in this case 

comment is the majority order of the Commission (‘order’).
3
  

2. The competition analysis of the agreements  

Section 3(1) of the Act
4
 prohibits agreements which cause, or are likely to cause, 

an appreciable adverse effect on competition (‘AAEC’) in the market, whereas 

Section 3(3) pertains to horizontal agreements and Section 3(4) to vertical 

agreements. The Commission referred to its duty to protect consumer interests and 

ensure freedom of trade, and noted that the scope of Section 3(1) is not the 

aggregate of the scope of Section 3(3) and of Section 3(4), but addresses 

agreements which adversely affect the interests of consumers, or hinder freedom of 

trade, or are likely to cause AAEC in the market, even if such agreements do not 

fall within the ambit of Section 3(3) or 3(4).
5
 

The test for determining whether or not an agreement causes or is likely to cause an 

AAEC in the market is based on factors set out in Section 19(3) that the 

Commission is required to take into account, and calls for balancing negative and 

positive factors. In relation to negative factors, the Commission noted that there 

were very few players in the market for provision of stem cell banking services, 

and held that the exclusive contract could distort the market and lead to 

inefficiency, adversely impacting consumer interests. It observed that such 

agreements could create entry barriers and foreclose competition in the stem cell 

banking services market. In relation to positive factors, the Commission observed 

that the agreement did not result in the accrual of benefits to consumers, and that 

the hospital had not been able to provide pro-competitive justifications for the 

agreement.
6
 The Commission rejected the contention of the hospital that the 

                                                      
2
 Para 5 of the order. 

3
 The majority order is available at 

http://cci.gov.in/May2011/OrderOfCommission/27/392012.pdf, and the minority orders are 

available at http://cci.gov.in/May2011/OrderOfCommission/27/392012GG.pdf and 

http://cci.gov.in/May2011/OrderOfCommission/27/392012DT.pdf, respectively. 

Interestingly, even at the stage of sending the matter for investigation, there was a 

difference in opinion amongst the members of the Commission; the minority order finding 

that there existed no case for directing investigation is available at 

http://cci.gov.in/May2011/OrderOfCommission/27/392012T.pdf.  
4
 Hereinafter, references made to provisions are to be taken as referring to provisions of the 

Act. 
5
 Paras 11, 14, and 15 of the order. 

6
 Paras 19 -24 of the order. 
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arrangement with Cryobanks was the result of an objective assessment of proposals 

submitted by different providers, and, making reference to the fee of INR 20,000/- 

per patient to be paid to the hospital, held that the commission paid by Cryobanks 

was the sole reason for selecting Cryobanks.
7
  

In relation to the market in which such AAEC is required to be demonstrated, it 

was noted that any market could be considered, including the market of the service 

of any party to the agreement. The Commission therefore held that the agreement 

resulted in an AAEC in the market for the provision of stem cell banking services, 

and that it contravened Section 3(1). 
8
 

3. The analysis of the abuse of dominance allegation 

Section 4 pertains to the abuse of dominant position, and proscribes five types of 

conduct by a dominant enterprise or group. The Commission employs a three-step 

process in analysing abuse of dominance: the determination of the relevant market, 

the assessment of dominance, and the assessment of abuse. While agreeing with the 

DG Report on the definition of the relevant market as ‘the provision of maternity 

services by super specialty hospitals within a distance of 1-12 km’ from the 

hospital, the Commission differed in the assessment of dominance. Noting that the 

market share of an enterprise is not the only factor in determining dominance, and 

the existence of comparable price structures in hospitals in the relevant market, the 

Commission opined that the hospital was not dominant, and accordingly held that 

the hospital did not abuse its dominant position.
9
 

4. Effect of the Order and penalty levied 

Having found the existence of an anticompetitive agreement, the Commission 

directed the hospital not to enter into a similar agreement with a provider of stem 

cell banking services in the future, and declared the existing exclusive agreement 

null and void.  A penalty of INR 3, 81, 58,303/- was levied on the hospital.
10

 

II. Some thoughts on Ramakant Kini v L H Hiranandani Hospital 

1. The consequences of the expansive interpretation of Section 3 

The Commission has expansively interpreted agreements that merit consideration 

under the Act by taking the view that horizontal agreements are covered by Section 

3(3), vertical agreements by Section 3(4), and residual agreements by Section 3(1). 

This has the effect of rendering Section 3(1) a ‘catch-all’ provision for agreements 

                                                      
7
 Para 17 of the order. 

8
 Paras 25-26 of the order. 

9
 Paras 27-29 of the order. 

10
 Paras 31 and 35 of the order. 



      Hospital Exclusivity Contracts: The Impact of Kini v Hiranandani Hospital  246 

with adverse effects on the market, thereby standing in contradiction to previous 

orders of the Commission.
11

 On at least one occasion, it was on the basis that the 

agreements complained of did not fall within the ambit of either Section 3(3) or 

3(4) that investigations were not initiated. For example, the January 2014 order of 

the Commission in NK Natural Foods v Akshaya Private Ltd
12

 records the 

observation that the parties were neither horizontally nor vertically related, and that 

agreements under Section 3 are anticompetitive ‘only if they create market 

distortions by causing an AAEC either ‘through concerted action of horizontally 

placed enterprises or through agreement between or among vertically placed 

enterprises’.
13

  

In addition, another consequence of the expansive interpretation is the lack of 

clarity in relation to the burden of proof where agreements are not addressed by 

either Section 3(3) or 3(4). In the case of horizontal agreements, there exists a 

presumption of AAEC, whereas in the case of vertical agreements, AAEC must be 

demonstrated. In the instant case, the Commission opined that the agreement fell 

under neither category, but did not specify the implications of the categorization 

under Section 3(1) for the burden of proof. In Dhanraj Pillay v Hockey India,
14

 the 

Commission opined that the relationship between the national hockey organisation 

in India and professional hockey players is ‘tantamount to a vertical 

relationship’.
15

 In light of the Commission’s willingness to deviate from the 

conventional interpretation of vertical relationships, and in light of the fact that the 

agreements mentioned in Section 3(4) is only illustrative, it is arguable that the 

characterisation of the relationship between the parties in the instant case as 

vertical would have lent clarity to the burden of proof.
16

  

The range of available justifications is also impacted by the expansive 

interpretation of Section 3. In cases where the agreement falls under Section 3(1), 

any justifications offered must be related to the positive factors listed under Section 

19(3), whereas in cases where the agreement falls under Section 3(4), justifications 

need not be restricted to the positive factors listed under Section 19(3). This, in 

effect, means that the rule of reason analysis in the case of an agreement falling 

within the ambit of Section 3(1) allows for fewer justifications than its counterpart 

under Section 3(4). 

                                                      
11

 The view that Section 3(1) should not be independently applicable is held by the minority 

order passed by Member M.L. Tayal, whose order is available at 

http://cci.gov.in/May2011/OrderOfCommission/27/392012DT.pdf.  
12

 Case No. 74 of 2013. 
13

 Ibid. at para 6. 
14

 Case No. 73 of 2011. 
15

 Ibid. at para 10.13.2. 
16

 The minority order of Member Geeta Gouri, which opines that the agreement is vertical, 

is available at http://cci.gov.in/May2011/OrderOfCommission/27/392012GG.pdf.  

http://cci.gov.in/May2011/OrderOfCommission/27/392012DT.pdf
http://cci.gov.in/May2011/OrderOfCommission/27/392012GG.pdf
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2. Some inconsistencies in the Commission’s approach in the context of the 

abuse of dominance analysis 

By considering comparable price structures of hospitals in the relevant market, and 

by recognising that market share alone is not indicative of dominance, the 

Commission concluded that the hospital was not dominant in the relevant market. 

However, in its analysis of the agreement under Section 3, the Commission noted 

that it would be expensive and inconvenient for patients to switch hospitals after 

having developed a ‘trust in the treatment’ of the hospital
17

. The Commission 

alludes to switching costs in its analysis under Section 3, but ostensibly does not 

consider the same in its analysis under Section 4. It must be noted that switching 

costs are a factor that impacts the assessment of dominance under Section 19(4). 

3. The implications of the case for hospital exclusivity contracts 

On a previous occasion, the Commission opined that exclusivity per se does not 

contravene competition law.
18

 The order suggests that hospital exclusivity contracts 

may be assessed under Section 3(1), and not as a vertical agreement under Section 

3(4). As abovementioned, the characterisation of agreements as falling under 

Section 3(4) or 3(1) has an impact on the range of the available justifications. In the 

instant case, the characterisation of the hospital exclusivity agreement under 

Section 3(1) of the Act has resulted in the Commission’s balancing of the 

demonstration of negative factors under Section 19(3) by the aggrieved person, and 

that of positive factors under Section 19(3) by the hospital. This has the effect of 

limiting justifications for hospital exclusivity contracts to the positive factors listed 

in Section 19(3); had the exclusivity agreement been characterised as a vertical 

agreement, a wider range of justifications would have been available to the 

hospital. 

The Commission notes that enterprises are generally free to choose their business 

models, but that the hospital could not do so, as the arrangement limited the growth 

of the market for stem cell banking services.
19

 It is pertinent to note that this 

observation was recorded despite finding that the hospital was not dominant in the 

relevant market.
20

 This limitation on the freedom of contract is being imposed on 

the hospital despite the lack of a finding of dominance. 

The impact of competition for the market may also be relevant in the analysis of 

whether the agreement is anticompetitive. In the instant case, the Commission was 

                                                      
17

 Para 24 of the order. 
18

 Consumers Guidance Society v Hindustan Coca Cola Beverages Pvt.Ltd., Case No. 

UTPE 99/2009. 
19

 Para 20 of the order. 
20

 Para 29 of the order. 
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of the opinion that the selection of Cryobanks was motivated by commercial 

considerations.
21

 However, had Cryobanks been selected on the basis of objective 

criteria, such as the technology used and efficiency, the manner in which such 

selection would be balanced against the reduction of choice for consumers is 

unclear. 

Additionally, the time of disclosure of the exclusive arrangement seems to play a 

role in the analysis. In the instant case, Mrs. Jain was informed of the exclusive 

arrangement in the advanced stages of her pregnancy. However, in light of the fact 

that the Commission notes the lack of market power, it is entirely possible that a 

patient who was made aware of the exclusive arrangement would have been able to 

approach a hospital that would allow the pairing of maternity services with stem 

cell banking services that the consumer desired.
22

 In this light, the extent to which 

the non-disclosure of the arrangement affected the analysis of the agreement is also 

debatable. 

Lastly, the Commission has considered the effect of the behaviour on the market 

for provision of stem cell banking services, as also on the market for availing of 

stem cell banking services. Whereas in the instant case the Commission is of the 

opinion that the interests of the consumers and the competitors coincide, the 

manner in which such agreements would be assessed where such interests conflict, 

is unexplored. 

IV. Conclusion 

The Order of the Commission is significant in respect of its contribution to the 

treatment of hospital exclusivity contracts in specific, and to its treatment of 

anticompetitive agreements in general.  

The order seems to suggest that hospital exclusivity contracts will be assessed 

under a provision that pertains neither to horizontal agreements, nor to vertical 

agreements, and there is no clarity as to the burden of proof. Further, the positive 

factors under Section 19(3) need to be demonstrated by a hospital entering into an 

exclusive arrangement with a service provider, and the hospital needs to be aware 

of the stage of development of the market. However, the impact of merit-based 

selection on the competition analysis is unclear, as is the market in which the 

anticompetitive behaviour is assessed. The net effect is a stricter standard to which 

                                                      
21

 Supra n. 8. 
22

 In fact, the lack of evidence in relation to the inability of consumers to seek the service 

provider of their choice is a factor that led the Supreme Court of the United States in 

Jefferson Parish Hospital District No 2 v Edwin G Hyde, 466 US 2(1984) to conclude that 

no adverse effect had been demonstrated. 
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hospitals are held where hospital exclusivity agreements are held to fall under 

Section 3(1) and a greater limitation placed on the freedom of contract of hospitals. 

The larger issue is the creation of a new category of anticompetitive agreements 

over which the Commission has jurisdiction. The order, in advocating the analysis 

of non-horizontal, non-vertical agreements under Section 3(1), is in direct 

contradiction to its earlier orders, and the impact of this interpretation is to vastly 

increase the scope of agreements which fall for scrutiny. The order has been 

appealed to the COMPAT, where arguments are presently being heard, and the 

outcome of the appeal has repercussions not only for the healthcare industry but 

also for the types of agreements that the Commission will have the power to assess. 
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