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PRIVATE ENFORCEMENT OF EU COMPETITION LAW: AN
IMPERATIVE WITH DIFFERING CONSEQUENCES
S. Nandini Pahari
Since 2000, several major changes took place in the enforcement regime of
judgements like Courage v Crehan. Although the existing public enforcement
framework successfully dealt with issues at macro-economic level, its
limitations were felt while protecting micro-economic subjects that are
affected by anticompetitive practices. These subjects are end consumers and
indirect purchasers. Consequently, the new Directive on Private Enforcement
in October 2014 was passed to tackle these lacunae. While the Directive
awaits to be applied in all the Member States of the EU, uncertainty prevails
over its implications upon the existing tools of public enforcement system. It
increases the scope for unfavourable consequences regarding the future of
indirect purchasers, settlement procedures and leniency programs. This
requires balancing these adversities to facilitate private competition law
enforcement in the EU.

I. Introduction
Despite debates and differences in opinions, the framework of private
enforcement in competition law has gained acceptance from the European
Commission (Commission) through the new Damages Directive of 2014
(Directive). 1 As the Directive completed its execution in all the Member
States of the European Union (EU) on the 27th December 2016, uncertainty
still prevails over its implications and effects on the existing public
enforcement system of the competition law.
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So far, the EU is considered to be one of the most sophisticated competition
law regimes of the world. 2 This is largely due to the various schemes
articulated by the Commission as part of the public enforcement domain like
leniency and settlement procedures, apart from the strict ones in the form of
prohibition decisions, 3 which have been helpful in curbing anticompetitive
practices for a reasonable period of time. The nature of such public
enforcement has been administrative whereby punishment to wrongdoers
taking part in anticompetitive practices is mainly in the form of fines and is
administered by three major players namely the Commission, National
Competition Authorities (NCAs) and National Courts (NCs). However, since
2000, a series of changes to the enforcement and application of EU
competition law took place through a few developments like the Commission
Notice on Cooperation with the National Courts in 1993,4 the European Court
Courage v. Crehan5 and Manfredi
v. Llyod Adriatico6 and the introduction of the modernisation package through
Regulation 1/2003. The Treaty on the Functioning of the European Union
(TFEU) which was brought into effect through the Treaty of Lisbon in 2009
is another example that gives way to a more reformed and substantive
approach in dealing with the anticompetitive practices in consonance to
Regulation of 1/2003.
A major change came about with the realisation that although the public
enforcement of competition law in the EU was successful in dealing with the
issues at the macro-economic level, it was insufficient to protect microeconomic subjects, such as end consumers, indirect purchasers and direct
competitors. Eventually, a prominent need was felt to protect these subjects,
which led to the adoption of the new Damages Directive in October 2014.7
Even if the motive to give way to a private enforcement regime despite an
existing public one was to enhance deterrence and effectiveness of the EU
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competition law, a lot of scope remains for conflict of interests between these
two systems.
In consideration of all the discussions and concerns encircling the new
Directive, this article takes a critical approach towards it and throws light on
some of the areas that lack clarity. The literature will try to provide an original
consolidated work to help its readers understand the possible obstacles that
this new set of rules poses. It will elaborately talk about the less visited issues
of the interplay between the private and the public enforcement systems and
will try to provide suggestions to ensure the development of a harmonised
competition law enforcement framework in the EU.
Therefore, this article discusses the status and the implications of the new
Directive through certain specific issues. The first issue relates to the interplay
of public and private enforcement regimes which is evident upon the
execution of the Directive. To elaborate further, there seems to be a grey area
while deciding the real objective of the Directive, i.e., whether it wants to use
the private enforcement mechanism of competition law as a means of
deterrence or compensation to consumers or as a complementary supportive
system to the public enforcement framework. 8
The other concern here is about the conflict of interest that might arise from
the interplay of the private and public enforcement domains after the
execution of the Directive. There is room for a lot of divergences as the public
enforcement schemes like leniency and settlement programmes require nondisclosure of important documents. 9 On the contrary the courts require
disclosure of such documents while dealing with the claims of consumers. 10
Although the Directive contains provisions to allow limited disclosure of
these documents in the courts, 11 this may not be in consonance with the best
interests of the claimants who will need all documents to establish a strong
case in their favour. In case the Directive seeks to build a more deterrent
competition law enforcement system, it may prefer to follow the footsteps of
8
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the decision in Pfleiderer case,12 where there was disclosure of leniency
documents in a follow-on suit of damages to establish a compelling case
favouring the claimants. Such a practice can lessen the motivation for
cartelists to help the Commission uncover their cartel activities.
This article will also deal with the condition of the indirect purchasers as dealt
by the Directive. Here a critical analysis is made to show that the Directive
does not address these prominent issues properly though this is necessary for
an effective private enforcement mechanism. A brief explanation will also be
also given to portray the other essential provisions that are not dealt with by
the Directive properly, like, those pertaining to binding collective actions
mechanism for the benefit of the consumers.
The rest of the article is divided into five parts. The second part of the article
gives more insight into the competition enforcement mechanism of EU and
explains why the need for the Directive was felt. This section showcases the
inadequacies of the prevailing public enforcement mechanism.
The third part of the article considers whether private enforcement will be
ideally effective in strengthening the competition regime of the EU and
discusses the deficiencies in the existing system. Here evaluation is done of
all the previous efforts that contributed to the adoption of the new Directive
like the Green Paper and the White Paper.
The fourth part of the article essentially focuses on the implications of the
new Directive on the existing enforcement system of the Commission and the
Member States in consonance to the issues raised in the second part. A critical
analysis will be made of the new Directive regarding the uncertainties and the
threats that it poses to leniency programmes. Other shortcomings of the
Directive are also highlighted where no clarifications have been made on the
issues of passing-on, quantification of damages and collective actions by
consumers.
The fifth part of the article mainly deals with the recommendations of the
author and contains suggestions to resolve the concerns raised by the new
Directive as discussed earlier.
Finally, the sixth part of the article presents some concluding remarks,
containing brief reflections on the discussions and the arguments that were
12
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discussed throughout the article. These remarks will try to draw an inference
as to whether the new Directive would ensure a brighter future for the
competition law enforcement of the EU.
II. An insight into the competition law enforcement framework of the
European Union
1. Origin and development of the EU competition law enforcement
policy
The purpose of introducing competition law within the framework of the
Treaty of Rome in 1957 was to support a unique political idea. The Treaty of
Rome intended to establish not only a single market within which goods and
services were able to move freely but also a closer union among the people
of Europe.13 Such an objective somewhere constituted the foundations of a
public enforcement framework for competition law in the EU. This required
autonomous bodies to regulate the competition law regime in various Member
States and in Europe as a whole, in order to make the EU competition law
system effective and sound. Regulation 17/62 was enacted to give the initial
structure to the enforcement of competition law regime in the EU which had
a public nature.14
petition rules by
the state authorities. They generally function in two stages: firstly, by
detecting the infringement or the anticompetitive harm caused and secondly
by intervening into such practices. 15 This can be related to the kind of powers
that the Commission enjoyed under Regulation 17/62.16

After years of having a centralised enforcement system and no major
developments in the competition law enforcement regime in the EU, finally
from the mid-1980s the need for decentralisation of the whole system was
13
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felt. 17 The Commission adopted the Notices on cooperation between the
Commission and the NCs as well as the NCAs in 1993 and 1996
respectably.18 Following the above Notices, on the 28th of April 1999, the
Commission introduced its White Paper on Modernisation Reforms. 19 The
Modernisation Reforms or Package led to a rethinking of the policies under
Regulation 17/62 and brought into effect Regulation 1/2003 in its place. It
contained several notices and guidelines which replaced many existing norms
and made significant changes to the enforcement of the EU competition law
regime.20
Regulation 1/2003 brought into effect the European Competition Network
(ECN) which is a network of public authorities applying EU competition rules
in close cooperation.21 Apart from this, the effective enforcement of the
competition principles under Articles 101 and 102 of the Treaty on the
Functioning of the European Union (TFEU) is also a result of the sound
functioning of innovative schemes of the Commission like the leniency and
the settlement programmes.
These programmes form an integral part of the public enforcement policy of
competition law as they have been useful in uncovering and bringing the
infringement of the competition rules to an end. 22 The leniency programme
reduction of fines in cartel cases. 23 On the other hand, the settlement
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Regulation 773/200424 and the introduction of a Notice on the conduct of
settlement procedures.25 Regulation 1/2003 along-with schemes like leniency
and settlement programmes are the reasons for a strong public enforcement
framework in the EU, which has made its competition law regime into one of
the most influential ones in the world. 26
3. Has public enforcement of competition law been self-sufficient for the
EU?
Before the enactment of Regulation 1/2003, the whole concept of private
enforcement or the practice of entertaining private damages claims in
competition matters was underdeveloped. 27 This was partially because public
enforcement policy was thought to be superior and effective in deterring
anticompetitive activities. The question that arises here is whether the public
enforcement of competition law, which was based upon the theory of
deterrence, has been self-sufficient and successful in achieving its objectives
so far.28
Imposition of administrative fines is so far considered as the main measure of
deterrence by
reasoning of the optimal deterrence model. According to the model, a riskneutral undertaking would not engage in illegal cartel activities if the probable
costs of being penalised, if caught by the authorities, exceed the profits that
the cartel would earn out of these activities.29 This has been incorporated
under Article 23 of Regulation 1/2003 that permits the Commission to charge
24
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preceding year. However, the concern that remains is whether the existing
level of fines is effective in deterring the undertakings from engaging in
anticompetitive practices.
In a study conducted by Combe and Monnier, it was found that imposition of
fines had not reached an adequate deterrence level and was suboptimal. 30 The
study also shows the persistence of recidivism or repeat offenders. This
demonstrates that offenders who were subjected to fines as sanction were still
not deterred from breaking the rules.31 Such alleged insufficiency of fines in
the current public enforcement regime mandates the need for other alternative
or additional measures. These measures could be imposition of criminal
sanctions on the participating companies and individuals involved in the
cartel activities or inclusion of private actions for damages. 32
There is more support in favour of inclusion of private actions for damages
along with the current public enforcement system. This is because the public
authorities or enforcers have limited resources through which they ensure that
anticompetitive violations leading to harm in consumer welfare are caught
and deterred.33 In various circumstances the parties to an agreement or
customers of a dominant undertaking are in a better place to reveal the
infringements relating to the abuse of dominant position or breaches in
vertical agreements than the Commission. 34 Therefore, engaging the
consumers more in the enforcement mechanism through private enforcement
seems to be a reasonable alternative.
Hence, overall it could be inferred that the public enforcement of competition
law, although necessary, is not sufficient to deter the anticompetitive practices
and ensure the welfare of the consumers absolutely. Therefore, the new

30
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Directive is an i
framework.
III. Private Enforcement in EU Competition Law: Development and
Concerns
1. The need for the new Directive 2014
After the enactment of Regulation 1/2003, the NCs got the opportunity to
entertain private claims for damages in competition cases, 35 but a problem
remained. Unlike the decisions of the Commission, there was no binding
effect of their decisions on the NCs and the NCAs of the other Member
States.36 The approach to private enforcement under such circumstances was
very individualistic in nature, i.e., the NCAs used their own national
enforcement procedures based on standards that varied from one Member
State to the other.37 The lack of a regulatory uniformity led to many
deficiencies and ambiguities about the possibility of a consistent and concrete
private enforcement system.
Although the competitors, consumers and indirect purchasers got the right to
claim damages from the infringement of competition laws,38 they faced other
problems. Some of these difficulties were gathering substantial evidence,
uncertainties in the outcomes of the cases filed, risks associated with the
dismissal of the claims and excessive costs of litigation.39
Another major setback of the present system pertains to the difficulty in
establishing the locus standi
-alone
40
. Such cases refer to the situations where claimants need to gather
substantial evidence, do
prove the loss that they have incurred through the infringement of the
competition law alone against a company. 41 Sometimes a case may deal with
35
36
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an issue that was not addressed previously by the Commission or an NCA, in
which case a claimant bears a higher burden of proof alone to establish the
infringement and the loss. These evidential requirements constrict standalone cases.42 An example here can also be taken from the case of Enron Coal
Services Ltd43 where the claimant failed to prove causation and quantum of
loss due to evidential complications. Furthermore, in the absence of an
44
the excessive costs
and inconveniences associated with legal proceedings discourage private
individuals to pursue their claims.
After considering all these problems the Commission adopted the Directive.
It is important to note that after the execution of the Directive in all the
Member States, it is expected to work as a strong reference point for building
a uniform mechanism for private enforcement in EU competition law. 45
2. The new Directive 2014: an insight on its development

The success of the private enforcement system of antitrust infringement in the
United States of America (USA) had stimulated the EU to adopt similar
measures.46 In 2001, through the judgement of Courage47, the ECJ recalled
that direct effects are produced by Articles 101(1) and 102 TFEU on
individuals which create certain rights that must be safeguarded by the
Courts. 48 Consequently in the latter case of Manfredi49 in 2006, the ECJ was
more precise in stating that victims of competition infringement cases could
seek both the actual loss (damnum emergens) and the loss of profit (lucrum
cessans) with interest.

42
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The Commission in 2006 engaged a major law firm to conduct a study on its
behalf to determine the conditions and limitations to claim damages in cases
of infringement of EC competition laws in various Member States. This study
commonly known as the
underdevelopment of laws concerning the domain of private enforcement in
the Member States. The data showed that a very small percentage of victims
got relief in these cases.50 Only the states of United Kingdom, Germany and
the Netherlands had a specific statutory basis for bringing such damages
claims. The greatest obstacle for private enforcement in this case was the lack
of clarity in identifying the conditions necessary to establish the liability in
the courts. Moreover, the Study also revealed the existing problems pertaining
to private enforcement. Some of them were; difficulty in getting hold of the
relevant evidence, high burden of proof on the claimants, absence of
collective claims measures and uncertainty on issues like passing-on defence
and quantification of damages. 51 The report stressed the importance of clarity
on these issues especially from the aspect of the outcome of the damages
cases. Following the Ashurst Study, the Commission published two major
documents which played an important role in giving birth to the Directive as
discussed below.
a. The Green Paper on Damages Actions
The Green Paper52 was adopted by the Commission on 19 December 2005
and focused on antitrust damages action. It gave
53 and stand-alone claims and considered these actions to serve a
two-fold purpose. Firstly, these actions would compensate the victims of
competition law infringements and secondly, they would strengthen
deterrence against anticompetitive practices. 54 The Green Paper came about
50
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51
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as a reference point to make the private enforcement regime viable with
efficient analysis and solutions to the existing obstacles. Some of the issues it
addressed are discussed below.
i. Access to evidence
The Green Paper states that in order to prevent difficulties for victims of
competition law infringement cases, introduction of means to access evidence
is foremost to make their claims effective. Obligation must also be put on the
defendant to disclose documents containing evidence that they usually
present before the NCAs. As a solution, it provides some ways by which the
evidence should be disclosed. Such disclosure can be after the relevant facts
of the case have been set out, or by court order whereby the court would
preserve such relevant evidence before a civil action begins and have access
to evidence held by the Commission. The issue of alleviated burden of proof
is also addressed whereby the decisions of the NCAs must be made binding
upon the NCs and unjustified refusal to turn over evidence by a party must
not be entertained.55
ii. Damages
This is another important issue that is taken up in the Green Paper. To some
56
It brings
attention to the issue of having a justified incentive for the victims to undergo
the hassles of litigation by proposing doubling of damages for most serious
injuries and asks for a proper definition of damages. For quantification of
57
damages it raises valid questions and proposes ide
between the infringer's liability and the amount of damages to be awarded, to
establish a unified method of calculation.
iii. The passingdamages
58
The Green Paper recognises the
concerns and validly
raises the question as to whether such a defence should be allowed for the
55
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56
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defendants. This is because an infringer using this defence would put the
claims of a direct purchaser to risk by stating that the damages caused to the
latter have been passed on to the end consumers or indirect purchasers. Even
the indirect purchasers who are allowed to claim under the EU regime for
damages would find it difficult to establish their charges as it would be
extremely complicated for them to prove the extent to which the damages had
been passed onto them down the supply chain. Due to this problem, the Green
Paper comes up with various alternatives. It excludes the use of passing-on
defence in the private claims completely and tries to establish a fair
compensatory mechanism although the pragmatic application of such a
proposition is doubtful. 59
iv. Defending consumer interests
The Green Paper identifies the importance of collective and representative
actions to protect the rights of the consumers with small claims. This is
because such collective actions can consolidate several small claims into a
large one thereby saving time and costs. It also tried to save costs for
consumers by proposing that unsuccessful claimants must not be subjected to
cost recovery unless they acted very unreasonably in the suites. 60
v. Coordination of public and private enforcement
According to the Green Paper, the two enforcement methods are
complementary to each other and optimum coordination between the two is
needed. There is a need to consider the implications of damages claims on the
functioning of the leniency programmes. To this end, the Green Paper
suggests protection of the confidentiality of the leniency documents and other
means to guard the leniency applicants from excessive damages.
The Green Paper is undoubtedly an influential predecessor of the 2014
Directive as it deals with all the issues for which a need for a more unified
system of private enforcement was felt. Despite having room for further
development, the Green Paper did propose some creative initiatives in
uplifting the status of private enforcement mechanism in the EU.
can counter-claim that some or all the overcharges have been passed to consumers, thus
mitigating or negating the damages claim.
59
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60
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b. The White Paper on Damages Action
The White Paper61 followed the Green Paper in 2008, along-with the
consolidated Staff Working Paper62 on damages. Having concurred with the
findings in the Green Paper, the European Parliament decided to bring in the
White Paper to provide detailed proposals to address the obstacles to effective
antitrust damages actions. It contained several legislative proposals and
- collective actions 63 suites and
representative actions. It wanted to ensure that the victims of antitrust
infringement cases are fully compensated for the harm that they suffered. It
gave more importance to compensatory justice and considered the deterrence
aspect of private actions for damages as one of the indirect effects.64 This
meant that unlike the Green Paper which considered private enforcement to
play a major role in deterrence, the White Paper considered it more as a
compensatory justice mechanism. While many scholars have considered this
approach of the White Paper to represent a more realistic approach to the
Green Paper,65 the author of this article considers it to be a watered-down
approach for many reasons. To understand those reasons, it is important to
consider the issues dealt by the White Paper as discussed below.
i. Standing of indirect purchasers and collective redress
The Commission through the White Paper welcomes damage claims of every
individual including indirect purchasers and small businesses. A combination
of the representative actions and opt-in collective actions was suggested to
compensate to address the issues of uncertainty, high costs, and procedural
inefficiencies that such victims face. The representative actions were to be
brought in by the qualified entities while the opt-in collective actions were to
be brought in by victims who decide to combine their individual claims into
a single action for the harm suffered. 66

61
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ii. Access to evidence
The White Paper encourages access to evidence subject to fact pleading and
strict judicial control of the prospect of the claim and the proportionality of
such disclosure request. It encourages specified categories of evidence to be
disclosed which the NCs have the power to determine. More deterrent
sanctions are included in the White Paper in cases of destruction of relevant
evidence than the Green Paper.67
iii. Binding effect of NCA decisions
The Commission specifically mentions in the White Paper that in order to
maintain a more consistent application of Articles 101 and 102 TFEU and to
increase legal certainty, NCs dealing with damages claims must not take
decisions contrary to the one taken by an NCA in the ECN on the application
of these Articles.68 The same principle holds true in cases where a review
court has given a final judgement upholding the decision of an NCA or has
itself given out a judgement finding an infringement of the above Articles.
iv. Damages
The Commission depends upon the Court of Justice to confirm the types of
harms for which the victims of antitrust infringement should be compensated
in order to determine the quantum of these damages. 69 It then suggests
calculation of such damages in a hypothetical scenario of a competitive
market. This method is excessively difficult to comprehend and carry out and
hence is subject to criticism. 70
v. Passing-on overcharges
Unlike the Green Paper, the White Paper does not propose exclusion of
passing-on defence in favour of the infringer absolutely. It considers the
principle of unjust enrichment which states that in the absence of the passingon defence, purchasers who might have passed on the overcharge caused due
to the antitrust practices of the infringer to the others in the supply chain may
get disproportionate multiple compensations. 71 It tries to maintain the balance
67
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by stating that defendants entitled to use passing-on defence must have the
same burden of proof as that of the claimants who are trying to prove the
damages. Moreover, the Commission also suggests in the White Paper that to
lighten the burden of the indirect purchasers who are mostly placed at the end
of the supply chain and are in distance from the infringement, they may rely
on the rebuttable presumption that the unlawful overcharge was passed on to
them in its entirety.72
vi. Interaction between leniency programmes and actions for damages
The White Paper asks for adequate protection of leniency programmes by
guarding disclosure of corporate statements even if such disclosure is ordered
by the courts. Moreover, it also proposes a possibility of limiting the civil
liability of the leniency applicant, entitled to immunity from the damages
claims of his direct or indirect commercial partners. The leniency applicants
would, however, bear the burden of proving the extent of limitation of his
liability in this case.73 It is interesting to note here that though the White Paper
refers to the need to protect the leniency programmes, it does not provide any
elaborate means to determine in what ways private enforcement would take
an effective shape in the presence of such strict norms protecting leniency. It
also does not explore the possibility of how much protection could be given
to leniency programmes if the private enforcement is encouraged optimally
in the EU.
By going through the issues and the solutions provided by both the Green
Paper and the White Paper, it can be inferred that while they differ in their
objectives, where the Green Paper looks upon private enforcement as a
means of deterrence and the White Paper looks at it as means of
compensation, they both give importance to protecting the public
enforcement mechanism. While the White Paper, being more comprehensive,
recognises the need to protect leniency documents, it does not provide any
details on how such a proposal would be executed. The same observation
holds true in cases of entertaining claims of indirect purchasers where reliance
has been put solely upon a rebuttable presumption, which does not serve a
very pragmatic scenario. Even regarding the proper methodology for
calculation of damages, no concrete foundations are laid. Apart from the
72
73
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above reasons, absence of heavy penalties in comparison to the Green
Paper,74 makes the White Paper a more watered-down version of its
predecessor. It would be interesting to analyse how well the 2014 Directive
tackles these lacunae and provides for a definite solution to the existing
anomalies.
c. The new Directive on Damages 2014
Even after the adoption of the Green Paper and the White Paper by the
Commission, in its endeavour to introduce a formal and unified private
enforcement mechanism in the EU, the formal proposal for the Directive was
only presented to the EU Parliament in 2013. 75 The delay was caused by the
concern over handling of the evidence of leniency programmes presented to
the Commission. Moreover, a lot of confusion persisted in introduction of a
collective redress mechanism which was finally dropped during the
76

i. Aims of the Directive
The basic objective of this Directive is to promote an effective enforcement
mechanism against cartel and other anticompetitive practices. It also aims to
secure the complete right to compensation for victims of antitrust
profit and the payment of the interest. 77 These victims involve direct and
indirect customers of the infringers as well as its competitors and their
customers. Such victims also include the small and medium sized
enterprises.78
However, it is observed that although the Directive was ideally thought to
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have been enacted to raise the standard of deterrence in the EU competition
enforcement framework, it takes a much watered-down approach to this. It
absolutely lacks the suggestions of the Green Paper, which talked about
doubling of the damages and contains no counterpart to the treble damages
feature of the US private antitrust enforcement. 79 It only uses the right to
compensation as the sole means to tackle anticompetitive behaviour which is
also subjected to the limitations of overcompensation through punitive,
multiple or other types of damages. 80 This in no way conforms to the actual
reason for which the Directive was brought to the effect, which was
deterrence through more damages claims of the victims. 81 Even the ECJ had
clarified that damages actions would increase deterrence. 82 A major concern
arises here as to what is the major purpose of the Directive, which needs
further clarification. The Directive also aims to enhance coordination
regarding private enforcement rules pertaining to damages among the
NCAs,83 though it leaves several procedural aspects to the Member States to
decide. Hence, these issues require more analysis for which it is of foremost
importance to consider the provisions of the Directive.
ii. Features of the Directive
Firstly, the Directive contains the right to full compensation which though
needs to be implemented by all the Member States, could be improved by the
latter for achieving consistent results.84 It also gives importance to the
effectiveness expects the Member States to ensure that their own rules and
procedures pertaining to damages claims are in consonance with the Union's
rules on the same, the principle of equivalence demands that national laws
and procedures must be favourable and equal towards damages claims. 85
A very important feature of the Directive is its take on the issue of disclosure
of evidence. It seems to have taken a composite approach of making way for
the victims to access the required evidence to substantiate their claims and
79
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restricting disclosure to only certain categories of evidence. The NCs are
expected to interpret such categories in a very narrow way and subject to the
86 87 Such proportionality is generally
determined by the Member States through the facts of the claims, cost of such
disclosure and by checking whether such disclosure contains any confidential
information.88
Further, the Directive takes cognizance of the fact that evidence or documents
which form a part of the leniency and the settlement programmes cannot be
made available anytime as per the convenience of the courts. Such evidence
would only be made available under situations where there is a strong
plausible case in favour of the claimants. 89 An important analysis should
however be made here, i.e., whether with widespread encouragement of
private enforcement in the future, the Directive takes a definite stand as to the
extent to which claimants including other undertakings can access the
leniency or settlement documents. 90
The Directive obligates the courts of the Member States to consider the final
decisions of the NCAs regarding an infringement of competition law while
dealing with damages actions themselves.91 This is to ensure that in followon damages action there is no rearguing of the decided facts relating to the
competition law infringement.
A rather controversial feature of the Directive is its approach towards the
passing-on defence. While it provides the right to an infringer or a defendant
in a damages action to invoke this defence, whenever the resulting overcharge
caused due to the anticompetitive infringement is passed onto the others in
the supply chain, no further guidance has been provided to deal with other
issues.92 This includes the need for clarification on the position of the indirect
consumers who, apart from facing the difficulty of proving the damages,
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needs to counter this defence to establish their actual loss and additional
damages suffered. 93
It is also important to witness that the Directive bestows the responsibility of
estimating the amount of harm where there is limited evidence to qualify it
for proper quantification of damages. 94
95
96

any other
anticompetitive behaviour outside the scope of this definition cannot benefit
from the above presumption. This means that there is no safe haven for the
victims claiming damages in infringement cases outside the scope of cartels.
Moreover, the fact that the calculation of the damages is left on the NCs to
determine in consultation with the respective NCAs, does not actually
endorse the motto of bringing in a unified system of private enforcement
through this Directive. 97
After having a fair idea about the key features of the new Directive along with
its objectives, it will be interesting to analyse the varied concerns that it has
raised or is expected to raise in the near future.
IV. The Major Concerns Encircling the Directive
The Directive supports the perspective that optimal enforcement of
competition law is a product of the combined forces of public and private
enforcement systems. 98 While this approach may sound interesting to many,
it comes with several complications like legislating proper legal procedures
dealing with evidence, and balancing the different objectives of these two
enforcement mechanisms. In such a situation, this article points out to two
very important issues that require resolution. First about the primary objective
of private enforcement in a hybrid kind of a structure, i.e., whether it wants
to bring in deterrence or provide compensation to the victims of the
infringement. Secondly, it is important to determine its impact on the existing
public enforcement tools like leniency programmes as well as its intention
towards protecting the rights of the indirect consumers in such a composite
93
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environment. This part will essentially scrutinise these issues and give a brief
insight on the other deficiencies of the Directive.
1. The real objective of the Directive
The EU competition policy has always promoted two prevailing objectives.
The first objective is implementing adequate measures to prohibit
anticompetitive behaviours in order to ensure the wellbeing of the whole
EU,99 and the second is deterrence and heavy punishment towards
anticompetitive acts. 100 These objectives were transported to the new private
enforcement regime through the Green Paper as it projected that private
actions would have the same deterrence objective as that of the existing public
one.101 In fact the Green Paper represents a lot of influence of the US based
approach where it considers features like doubling of damages (similar to
treble damages),102 or the exclusion of the passing-on defence in favour of
direct purchasers. 103
The ECJ stated in the case of Courage
101 of TFEU (then Article 81) would be put at risk if it were not open to any
individual to claim damages for loss caused to him by a contract or by conduct
104
This showed that while
considering private enforcement, even the EU courts expected it to provide a
broader framework to increase the effectiveness of anticompetitive provisions
of the treaties apart from providing corrective justice through compensation
to the victims.
On the other hand, the White Paper took a narrow stance by considering
compensatory justice delivery to be the prime objective for private
enforcement with deterrence as its by-product.105 While the White Paper still
mentions deterrence, the Directive (latest version dealing with private
99
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enforcement in the EU) does not mention anything about it. The Directive
seems to only value the right to full compensation, the only means by which
it attacks anticompetitive behaviour. 106 Although it clearly mentions that
public and private enforcement must function optimally and in a harmonised
manner,107 it does little to enhance the public enforcement policy and
strengthen the competition enforcement regime holistically. The question that
arises here is whether after so many years of consultation and discussion, 108
purpose of compensatory justice or it was meant to play a bigger role.
n,
which actually causes the social loss, as well as on the losses that the
claimants who bring in the suites are able to prove. 109 The damages suites
bringing in the loss of profits by the non-consumers like the dealers or the
competitors bear no relationsh
harm.110 The Directive, having considered the importance of loss of profit
being compensated, establishes its inclination to take an individualistic
approach against a generic social welfare one. 111 Moreover, individual
damage awards do not contain the necessary multiplier that inversely reflects
the potential to detect or punish antitrust infringements.112 Even if it is argued
that the plaintiffs to the suites indirectly bring in some important antitrust
infringements to the limelight, the Directive does not provide incentives to
them to detect and litigate such meritorious claims. 113 Comparatively in the
US, the features of trebling of damages and class action system solve these
problems effectively.
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w approach to corrective justice will make it difficult to
integrate into the existing public enforcement framework, if the new goal of
compensation is independent of the enforcement intention of the public
bodies with no coordination or cooperation with the later. 114 Even the very
wording of the Directive does not encourage such a separatist approach. 115
Hence, it is very important that further clarification be made on the issue of
the real objective of the Directive either from the Commission or by the EU
courts.
2. Balancing the implications of the Directive on Leniency Programmes
It cannot be denied that although the new Directive gives sufficient
importance to harmonisation and coordination with the existing enforcement
framework, 116 its objective on the right to full compensation creates tension
towards its impact on the effectiveness of the leniency programmes. This is
file containing leniency evidence by claiming under the transparency rules. 117
A leniency programme is an initiative of the Commission where using its
Notice on immunity from and reduction of fines, it encourages cartel
participants to reveal such anticompetitive infringements and bring them to
an end. 118 Although it has been clearly mentioned by some NCAs as well as
Advocate General Mazak that access to the documents that are voluntarily
provided by the leniency applicants must be restricted, the ECJ took a
different stand on this subject. 119 In the case of Pfleiderer, the ECJ held that
leniency documents can be accessed if the NCs order such disclosure after
balancing the interests of the leniency applicants and the claimants. 120
Following this case, the ECJ took a similar approach in the case of Donau
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Chemie,121 where it stated that any strict approach to cause an absolute refusal
to access the leniency documents would lead to ineffective application of
Article 101.122 Such an encouragement for increasing accessibility to the
leniency evidence can create more issues especially in follow-on actions for
damages where leniency applicants can still be held liable by the NCs despite
being fined or getting some sort of immunity from the Commission.
The Directive seems to value the leniency programmes and the settlement
procedures by limiting undue disclosure of self-incriminating leniency and
settlement documents. 123 It clearly mentions that such non-disclosure extends
to literal quotations of the leniency or the settlement submissions in other
documents.124 However, at the same time the Directive also considers that the
right to full compensation of the injured parties do not suffer unduly and thus
limits disclosure to only the voluntary and self-incriminating leniency
statements and settlement submissions.125 At this point of time it is very
difficult to perceive how these two objectives would be aligned together, i.e.,
balance the need to protect the leniency evidence as well as look into the
effective functioning of the private enforcement mechanisms. 126
Article 6 of the Directive is very clear on its attempt to restrict the jurisdiction
of the NCs to ask for leniency documents and other related evidences. Given
that this runs contrary to the observations held by the ECJ in the previous
judgements, it enhances divergences at several fronts specifically on the
aspects of interplay between public and private enforcement. Instead of
clarifying this issue further, the Directive leaves the responsibility upon the
Member States and their NCs to determine the facts of a damages claims
along with the available evidence, before ordering access to any kind of
leniency documents or statements if that seems necessary.127 The ECJ also
follows a similar logic in most of its judgements when deciding on the fate of
accessibility of documents voluntarily submitted to the NCAs by the
infringers. 128 This takes us back to the same problem that existed before the
121
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adoption of this new Directive, which is the existing disparity in national
procedural and substantive rules of evidence in the Member States. 129 The
situation worsens when access to evidence becomes subjected to the irregular
norms of the Member States, rendering the right to compensation from the
Directive useless.130 This would not only undermine the prospect of an
effective and unified private enforcement system in the EU but would also
discourage the victims from risking their time and costs to enforce their rights.
The fact that access to leniency documents and other related evidence is not
a part of any common EU rules including the Directive, raises a further
concern about transparency and certainty. From the perspective of the
leniency applicants, although the Directive provides protection to their
voluntary declarations or submissions at the Union level, differing standards
of evidence code at the national level may lead to information leakage through
private actions. 131
When referring to the blanket restriction pertaining to the non-disclosure of
the leniency and settlement documents, all items relating to these programmes
description of the cartel and how it functions is protected while other hard
evidence relating to such voluntary leniency submissions could be
accessed. 132 This along with the fact that the Directive does not provide for
any provision that would acquit the infringing undertakings from all
liabilities, based upon absence of fault, weakens the position of such an
undertaking. In the judgment of Schenker, the ECJ gave wider powers to the
Member States to establish new grounds for imposition of fines like
133 It further held that a previous NCA decision
in favour of an undertaking is not sufficient to protect it from the contention
that the infringement was not done intentionally by it. An undertaking may
be presumed to hold such intent at a national level where a private action suit
has been brought against it apart from the fact that it had participated in a
leniency programme, irrespective of the outcome or creditability of these
129
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suits. 134 Under such circumstances it becomes riskier for the undertakings to
participate in such public enforcement programmes.
There are many grey areas regarding the implications of the Directive on the
leniency and settlement programmes which still lack a unified approach.
Moreover, the blanket restrictions provided by the Directive against the
accessibility of the evidence questions how successful it will be in helping the
victims of cartel infringements get full compensation against the loss suffered
by them.
3. The future of the Indirect Purchasers
Indirect purchasers sometimes form an important part of the whole discussion
on private enforcement. They get exposed to the adverse effects of increased
prices, caused due to cartel activities or abuse of a dominant position, being
a part of the distribution chain of the products. Before a final product reaches
its end consumers it crosses several levels of indirect purchasers. Due to this,
indirect purchasers suffer the same damages as the end consumers as
increased cartel prices are trickled down the supply chain. This was the reason
why the ECJ gave the rights of compensation to all the individuals who have
suffered due to anticompetitive practices in the cases of Courage135 and
Manfredi.136 Some of the Member States like Germany have recognised the
rights of these indirect purchasers in the present times.137
In the US the federal law does not recognise any standing of the indirect
purchasers in private actions pertaining to the antitrust infringements owing
to the judgements of Hanover Shoe138 and Illinois Brick,139 while most of the
states have made provision for the same under their state laws. 140 Article 16
of the Directive clearly explains that it is the responsibility of the Commission
to issue more guidelines to the NCs to help them estimate the overcharge that
was incurred by the indirect purchasers due to the anticompetitive
134
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infringement. So far, no such guidelines have been issued by the Commission.
As per the Directive, an indirect purchaser in a damages suit needs to prove
the following points in order to establish that an overcharge has been passed
onto him:
a. That the defendant has committed an infringement of competition law.
b. That the overcharge for the direct purchaser of the defendant has been
caused due to the competition law infringement.
c. That the goods or services purchased by the indirect purchaser were
an object of such infringement. 141
Establishing such infringement becomes very complicated when these
purchasers buy products that are incorporated in other products which are
directly related to the competition law infringement.142 An example can be
that of the purchasers of car manufacturers. In this case, if cartel activities
exist among the manufacturers delivering the spare parts of the car and not
among the car manufacturers, it would be a great difficulty for the indirect
purchasers to determine competition law infringement in this case as well as
estimate the amount of damages that such a cartel causes. 143
In another scenario, the indirect purchasers would be more affected than the
direct consumers where the whole overcharge or excessive price caused due
to any anticompetitive activities have been passed on to them completely.
Such a situation took place in a Swedish private enforcement case, where the
owners of the Stockholm Airport along with the contractor of the Airport
parking space decided to put a fee on taxi companies which operate at the
parking space. 144 These taxi companies generally picked up pre-booked
consumers from the entrance of the Airport. The taxi companies passed on
this additional fee to their customers, who had to pay this extra amount as part
of the full charges that they owed for taking the ride with their taxis. In such
a situation, a judgment was given that found the anticompetitive infringement
in the policy of the Airport officials and the contractor. Despite this, neither
141
142
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the pre-booked customers of the taxis (on whom the whole overcharge was
technically passed on), nor the taxi companies (as they faced loss of
passengers and had to incur additional costs for the fee) filed any damages
claim. Even after the infringement was established they lacked the interest to
file for damages suits as the awards of these claims was minimal compared
to the pain that they had to bear to establish their claims.
The situation of the indirect purchasers becomes more vulnerable in the
absence of any collective consumer redress methods within the Directive. A
collective system would have given a better opportunity to the individual
victims to not only collaborate with the claims of other similar victims but
also coordinate more with the direct purchasers (who have a better standing
in damages claims than the indirect purchasers). 145 It would have also ensured
group support to collect evidence against the infringers or approach the NCAs
for access to other documents related to leniency or settlement procedures. 146
The Directive does not make it easier for the indirect purchasers except for
simply recognising them as rightful claimants for damages in cases of
infringement of competition rules. Although the EU courts are in favour of
these purchasers, in the absence of further guidance to calculation of the
overcharge and a collective system of private actions, the future of the indirect
purchasers looks very unsettled. Moreover, the high burden of proof on them
to establish the anticompetitive infringement and quantify their damages in
complex situations gives little incentive for such purchasers to file suits.
V. Building a pathway towards better Private Enforcement
The Directive makes an ambitious attempt to build an integrated enforcement
mechanism through optimal coordination of public and private enforcement
methods. In order to ensure that it turns out to be a successful endeavour, this
article will make an attempt to provide certain suggestions to resolve the
existing uncertainties related to it.
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1. Deciding on the purpose of the Directive
The first concern that demands resolution is regarding the real purpose of the
Directive. There is a gap between the statements of the Directive and its
approach. An example can be taken of its objective to provide full
compensation to the victims of anticompetitive infringement cases, 147
although it does not create any incentives for them to bring in such claims.
Under such circumstances, this article suggests that the Directive may assume
a complementary role to the existing public enforcement system to gain a
clearer purpose and avoid confusion.
Being complementary to the public enforcement framework will help the
Directive to firstly take charge of the individual claims, an area that has been
clearly neglected by the public authorities so far and secondly to build a
unified approach across the Member States with regard to it. Statistics show
that presently a very small fraction of disputes manages to reach the final
stage of judgement delivery where it gets decided by a judge or a bench. 148
The motivation to bring a damages suit will depend not only upon the
expected probability to settle or win the case but also on the expected size of
the reward and the legal costs required to sustain a legal action. 149 Hence, a
proper mechanism must be provided to help the claimants carry out a cost
benefit analysis. 150 Moreover, none of the provisions of the Directive provide
for any economic based approach to apprehend the amount of damages. It
also does not clarify about which party, the victim or the infringer, will have
to bear the burden of the costs of such disclosure of evidence.
In terms of strengthening the enforcement framework of the EU, the Directive
leaves what some renowned scholars have called, a
absence of provisions dealing with treble damages amount for
anticompetitive infringement. 151 This was something that the Green Paper
tried to resolve through the introduction of the doubling of damages clause.
147
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compensatory justice leaves the part of deterrence completely on the public
authorities. On this point, the author of this article would like to suggest that
the Directive must take some responsibility on this front and increase its cap
for damages in order to substantiate the public enforcement framework.
2. Resolving the possible adverse implications on the current
enforcement tools
In the US, public enforcement actions have a facilitating effect on the private
enforcement ones. There a Commission decision revealing an infringement
could be relied upon by the parties to establish their claims or is used to prove
causation and harm caused to them. 152 Similarly, the private enforcement
increases the resources available to the public authorities in cases of
prosecuting the competition law infringements and increases the likelihood
of detection. However, such an ideal interaction between the two systems
seems less probable given that the new Directive does not address some
concerns properly.
If it is assumed that the Directive only seeks to establish a compensatory
justice framework, then an obvious concern arises as to its impact on the
leniency and settlement programmes. 153 The objective of full compensation
will only succeed if the private actions succeed in the courts. For this the
claimants need a strong case due to which they might demand evidence that
is available against the infringers with the NCAs. If such evidence is part of
a voluntary submission of a leniency or settlement programme then disclosing
such proof could hamper the functioning of these public enforcement tools.
This is because cartelists would lose the incentive of assisting the
Commission or the NCAs due to fear of follow-on suits. 154 In contrast, the
case of Kone Oyj155 as well as Recital 18 of the Directive clearly state that
leniency programmes must not deprive victims of antitrust infringement from
claiming compensation. 156 Further, it has been stated that protection of
business secrets and other confidential information must not supersede the
152
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right to compensation. 157 This clearly represents the conflict that may arise
between the Directive and the public enforcement tools in future.
In order to resolve this conflict of interests between the two enforcement
regimes and ensure coexistence, this article suggests following a moderate
application of
Pfleiderer case.158 This is
achievable if more insight is gained into the disclosure provisions of the
Directive. Article 6 of the Directive provides for three types of documents in
terms of access to the competition file. The first type relates to those
documents that cannot be disclosed at all like corporate statements and
settlement submissions in order to protect leniency applicants. 159 The second
type relates to a grey list where certain criteria of documents could be
accessed through court order, only after the authority in possession of those
documents closes the relevant file or takes a final decision. 160 The third type
of documents include pre-existing materials like emails, agreements or texts
that are connected to the anticompetitive investigation and have no restriction
of disclosure upon them. 161 In this regard, by following the balancing test, the
second and the third type of documents could be made accessible to the
claimants while blanket cover could be provided to the first type in order to
protect leniency programmes. An expressive list with proper categories of
documents can also add a clearer picture for the courts to help them decide
on which kinds of evidence disclosure can be ordered from the Commission
or the NCAs. Such a list can also be in the form of guidelines. These
guidelines will facilitate the Directive in establishing a unified and balanced
approach towards disclosure of evidence for the benefit of the claimants and
the leniency applicants. Thus, the balancing test along with express guidelines
on disclosure for distinct kinds of evidence can solve the tension and ensure
harmonisation in the working of both the private and the public enforcement
regimes.
3. Finding a solution for the other problems
An effective private enforcement mechanism also requires a firm position of
direct and indirect consumers. 162The vulnerable condition of the indirect
157
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purchasers demands more facilitation from the Directive, which it fails to
provide. The struggle for damages for these purchasers would only be eased
if the public enforcement authorities decide to cooperate more with the courts
in providing the required evidence that they possess. It will help to build a
culture of follow-on damages suits. This is necessary for both direct
consumers and indirect purchasers as difficulties like high burden of proof
and restrictive access to the evidences call for added assistance. In the United
Competition Appeal Tribunal (CAT) in anticompetitive infringement cases
where through public enforcement such breach has been established. 163
Development of an active collective actions programme is also necessary. It
will help small industries or individual consumers with low amount of losses
to bring a consolidated single damages suit. 164 Such a process will not only
help the consumers to gain a stronger position against the infringers but will
also make it easier for the courts to adjudicate one major suit instead of many
smaller claims.
Procedural measures are required to allow increased consumer participation
to enhance consumer interests in the EU competition law regime. 165 It was
-2013 that
collective redress actions will be considered in both the fields of competition
and consumer law without differentiating between them. 166 However, the
Green Paper absolutely excluded these initiatives while the White Paper gave
way to two procedures which can actually prove to be useful in instilling an
effective collective redress system. The first pertains to bringing in damages
claims through representative or consumer organisations on behalf of the
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probable victims while the second relates to opt in collective actions. 167 While
opt in actions are relatively inexpensive means to represent individual claims,
the Commission needs to find ways to gather enough funds to support private
actions through representative organisations. 168 Development of a regulatory
mechanism to collect and maintain funds for the consumer organisations
seems to be a solution here. 169 In this regard, the Commission as well as the
Member States can create such funds through private and public resources.
To sustain these funds, the membership base of these consumer organisations
must be limited to only identifiable victims whose losses are indisputable. 170
Remedial steps are also important in order to address the issue of the
quantification of harm in damages suits. According to the Directive, the
Commission is to issue guidelines for the NCs to estimate the aspects of the
quantification of harm and the overcharge that is passed on to the indirect
purchasers.171 In the absence of such guidelines, this article recommends the
use of a relevant document that carries instructions to deal with these issues.
damages when there is an infringement of Articles 101 and 102 TFEU. 172
The Practical Guide gives an overview of three methods namely comparator
based methods, simulation methods and cost based methods. 173 It also takes
a more careful approach in evaluating the extent of passing-on by considering
other substantive criterion and factors. 174 It explains certain scenarios where
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direct consumers are not able to pass on the increase in cost due to
anticompetitive infringement to the next in the supply chain. 175 Hence the
guide can be considered as an active supplementary document to facilitate the
provisions of the Directive and develop a concrete private enforcement
framework.
Although the above mentioned remedial suggestions are not exhaustive, they
try to find convenient resolutions to some of the issues that can prove to be
troublesome for the Directive in future.
VI. Concluding Remarks
The US experience relating to the private actions in antitrust infringement
cases demonstrated that these actions proved to be very effective in deterring
violations and compensating victims at the same time. 176 Some of the
established studies revealed that these actions not only helped the victims earn
back significant amounts of money but also lead to revelation of antitrust
violations that would have been difficult to discover otherwise. 177 A reference
here with regard to this must be made to the stand-alone action for damages
suit heard by the CAT in the case of Sainsbury's v MasterCard.178 In this case,
previous private action precedent, in which MasterCard was involved in a
similar Article 101 TFEU infringement relating to the cross border
transactions of multilateral interchange fee among European Economic Area
countries.179 The fact that penalties of competition infringements can be
successfully determined through private enforcement and without any
dependence upon public enforcement findings, provides an ideal reference
point for the Directive of the EU to build upon. However, it is yet to be seen
how successful it will finally be in its endeavours.
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The Directive being the most watered-down version of all the previous
initiatives, namely the Green Paper, the White Paper and the previous public
consultation documents, clearly lacks a definite purpose. 180 In some of the
provisions it gives an impression that its major goal is compensatory justice
through private actions. 181 While at other places it reiterates this objective by
being too restrictive on issues of accessibility to evidence by the claimant of
the damages suits.182 It also defaults in bringing in a unified approach to the
private enforcement system at the Union level. It gives the Member States a
lot of discretion on issues like the quantification of harm, determination of
damages and deciding upon the fate of indirect purchasers. 183 It also does not
help in establishing a binding collective actions redress mechanism to
strengthen its objective of full compensation or instigate representation of
small industries and individual consumers. 184
The Directive also does little to avoid conflict of interests between both the
private and the public enforcement regimes. It does not guarantee any
absolute security to the applicants of the leniency or settlement programmes
against leakage of evidence that they provide to the Commission and the
NCAs.185 The NCs of different Member States are required to take the call on
the issue of disclosure of evidence from the Commission or the NCAs.
Differing national procedures and codes put the future of the leniency
evidence at risk. 186 Moreover, the judgements in the cases of Donau Chemie
and Pfleiderer give more support to the rights of the claimants over protection
of leniency programmes. 187 Hence, a lot of clarification is still required with
regard to the status of immunity recipients of these programmes and their fate
for being charged with damages in case such information is passed on to the
victims of competition infringement bringing in damages claims. 188 This
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certainly makes the future of these programmes uncertain and subject to how
the Directive shapes up the private enforcement regime in the EU.
Although the Directive lacks in various ways, it brings alive a possibility of
an integrated enforcement system (public and private enforcement systems)
in the competition law regime of the EU. The conventional administrative
gime has many deficiencies and
needs support of a parallel enforcement framework. 189 It has been evaluated
that the success rate of private damages actions is low in the whole of EU,
showing a state of underdevelopment. Most of the Member States have no
trace of these actions in their regime. 190 Some of the Member States that have
a culture of private enforcement show discouraging results of the rates of
success of these actions at the courts. 191
An example can be taken of Sweden which spearheaded in introducing
statutory provisions on private damages actions through its Competition Act
1993. After two decades of bringing in necessary amendments to these
provisions, there is just one completed case where the Swedish court has
awarded damages for anticompetitive infringement.192 The majority of the
cases brought to the court have failed due to procedural difficulties in
establishing these claims against competition infringements. 193 This shows
that the diluted approach which the Directive currently holds towards both
compensatory justice194 and deterrence goals, may not be sufficient in
developing an effective private enforcement framework in the near future.
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Additionally, the existing ambiguities in its relation to the public enforcement
can create greater opposition in its path.
The Directive is a much-needed legislation to help the EU counter the
increasing pace of anticompetitive practices worldwide. The Commission
after a long struggle finally took a necessary step towards a more harmonised
enforcement system through this Directive in the EU. But its numerous
lacunae may render it counter-productive for which necessary precaution
needs to be taken. However, the Commission has kept an eminent caveat
within the Directive as a safety measure against these contemplations. This is
the provision which states that the Directive will be reviewed and a
subsequent report will be presented on its functioning in 2020. 195 The report
may also be accompanied by another legislative proposal. 196 From this, it can
be inferred that this Directive may not be the final piece of legislation that
will shape the future of private enforcement in the EU ahead. However, at this
point of time it may be recognised as an initial step towards an important
sector of competition law in the EU. Thus, for now the Directive is an
imperative for the competition law regime of the EU with differing
consequences.
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