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For some time, competition lawyers and competition law academics are
preoccupied by the question of whether competition law should apply to the
so-called digital economy. These concerns seem to be mainly directed
towards the application of Articles 101 and 102 TFEU to the digital economy,
especially in light of the recent Google shopping case. This article seeks to
answer a different although slightly related question: whether merger
control rules should apply to the digital economy and more specifically
whether certain types of concentrations in the digital sector create an
e
current jurisdictional thresholds. If it is submitted that the general answer to
this question be yes, amendments to current merger control provisions should
be carefully considered and not be put into effect at all costs.

I.

Introduction

The main objective of merger control law is to capture and assess, before their
consummation, transactions that may impede competition. 2 Although most
mergers are assumed to be beneficial for consumers and the competitive
process,3 some mergers may give rise to competition concerns, especially
when the outcome of a transaction is such as to give too much market power
in the hands of one company. 4 Competition authorities are therefore
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empowered to prevent certain deals to be put into effect in order to protect
consumers and the competitive process.
Putting the economic assessment of mergers aside, an important question
when it comes to merger control is the question of jurisdiction. As stressed
above, most mergers have pro-competitive effects and operations between
minor economic actors only have little impact on the markets. Therefore,
reporting all potential acquisitions to competition authorities would be too
burdensome for both administrative bodies and economic actors. Moreover,
competition authorities should only
5

Therefore, only potentially problematic transactions having
economic effects within their jurisdiction should be notified to the relevant
competition authorities. Accordingly, most jurisdictions having merger
control provisions put into effect so-called notification procedures obliging
(or encouraging) merging parties to notify their operation in jurisdictions
where the transaction may have an appreciable impact on competition, for
review.
Regulation 139/2004 6
sion
a matter of jurisdiction that aims at delimitating the scope of the EUMR.
Therefore, acquisitions triggering the turnover-based thresholds set out in
Article 1 of the EUMR must be notified to the Commission for review in
-stopturnover-based thresholds of Article 1 should, on the contrary, be notified to
rigger the
notification thresholds set out in the relevant Member States. This system,
which is often referred to as the system of double exclusivity, relies on the
principles of subsidiarity and proportionality according to which, where
competences are shared between the EU and Member States, EU institutions
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shall be empowered to take appropriate actions insofar as the objectives set
out in the Treaties cannot be sufficiently achieved by the Member States. 7
Turnover-based thresholds have the advantage of bringing legal certainty for
both competition law enforcers and economic entities. They were introduced
at EU-level because they are easily quantifiable, verifiable and they constitute
a good proxy for estimating the economic weight of the merging parties in a
given territory as well as the cross-border character of this transaction. 8 In
sum, they constitute a convenient way for the Commission to capture most of
the potentially problematic mergers having an impact within the EU.
Nevertheless, whether turnover thresholds provide a precise reflection of the
Community dimension of a transaction has been highly debated since the
adoption of the first merger Regulation in 1989. Perhaps the assumed
inadequacy of the turnover thresholds is to be found in the fact that they are
the product of a political compromise rather than based on economically
sound criteria.9 As Sir Leon Brittan pointed out, the turnover thresholds
10 which
led Bourgeois to con
were deemed to be important enough to be subjected to Community
11

The fact that the turnover thresholds have been arbitrarily set may therefore
entail the Commission to investigate transactions triggering the application of
Regulation 139/2004 while failing to factually have a Union dimension or, on
the contrary, may allow certain types of transactions to escape the
Commis
-border
12
impact on competition in the Community. These two issues heavily rely on
the nature of turnover-based thresholds, which face important shortcomings.
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so that a lot of
resources are allocated to review unproblematic mergers or even
14 Second, turnoverbased threshold might not be well suited to capture certain problematic
transactions in the era of the fast-moving-digital economy. This second
identified drawback recently came into the spotlight when Commissioner
Vestager stated that:

company an attractive merger partner. Sometimes, what matters are its
assets. That could be a customer base or even a set of data. In the
pharmaceutical sector, it might be a new drug that's been developed but
not yet approved for sale. Or a company might be valuable simply
because of its ability to innovate. A merger that involves this sort of
company could clearly affect competition, even though the company's
turnover might not be high enough to meet our thresholds. So by
looking only at turnover, we might be missing some important deals
15
that
It can be understood from the above statement that the Commission is
concerned that big data-related mergers or certain mergers in the
pharmaceutical industry may escape its scrutiny. Although the emergence of
digital companies has mainly been beneficial to economic growth and
consumers, it has also been identified that big data-related companies may
also cause important issues, especially from an antitrust point of view. 16
Competition law enforcers are aware of the new antitrust issues big datarelated companies may create. In fact, big data-related companies received a
lot of attention from competition law enforcers over the last decade and the
very least one can say is that this increasing consideration gave and still
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gives rise to fierce debates and contestations. Among the three competition
law pillars in Europe, merger control is perhaps the one that had to deal the
most with big data-related issues as illustrated by a study conducted by the
Organisation for Economic Co-operati
OECD
showed that the number of big data-driven mergers and acquisitions increased
from 55 in 2008 to 134 in 2012. 17
In response to these concerns, the European Commission opened in October
2016 a public consultation aiming at improving the EU merger control
process and especially its procedural and jurisdictional aspects. 18 Among
other considerations, the Commission questioned the need of introducing a
-ofjurisdiction over transactions that would not meet the Community dimension
test following the pure turnover-based thresholds as set out in Article 1 of the
EUMR. This does not constitute a groundbreaking proposition as some
jurisdictions already have value-of-transaction tests as part of their
notification system. For instance, since 1976 and the implementation of the
Hart-Scott-Rodino Antitrust Improvement Act 19
States of America have a pre-merger notification process combining both a
size-of-person and size-of-transaction tests. More recently, Germany

value.20 A similar reform should soon come into force in Austria. 21
The Commission already questioned the need to insert a value-of-transaction
threshold in EU merger control. At that time, less than 10% of the respondents
mostly practitioners and businesses were in favour of introducing such a
new criterion. 22 It seems like this sceptical point of view is still shared
17
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nowadays. Indeed, the Commission has recently published the answers to the
majority of respondents do not see any need for introducing complementary
empirical evidence of the existence of an enforcement gap. 23
This article, however, adopts a different stance. It is submitted, in Section II,
that there indeed exists an enforcement gap and more importantly that this
enforcement gap is likely to expand over the coming years so that appropriate
regulatory answer is needed. Section III, on the other hand, discusses the
-of-trans
EU-level. Finally, section IV concludes.
For the sake of clarity, it is also worth mentioning that, although much
emphasis will be placed on data-driven mergers, this article does not intend
to take part to the on-going debate as to whether antitrust instruments are well
suited to substantially assess issues arising from the new fast-moving digital
economy and thus tackle them. Rather, the recent increase in the number of
data-driven mergers constitutes an appropriate economic context to ascertain
whether there indeed exist empirical evidences of an enforcement gap.
II.

An Enforcement Gap to Fill?

The Commission explains the rationale behind the public consultation as
follows:
my may have considerable actual or
potential market impact that may be reflected in high acquisition values,
although they may not yet generate any or only little turnover.
Acquisitions of such companies with no substantial turnover are likely
not captured under the current turnover-based thresholds triggering a
notification under the EU Merger Regulation, even in cases where the
acquired company already plays a competitive role, holds commercially
valuable data, or has a considerable market potential for other reasons.
It has been suggested to complement the existing turnover-based
23
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jurisdictional thresholds of the EU Merger Regulation by additional
notification requirements based on alternative criteria, such as the
24

The Commission came to such a conclusion after it identified several cases
escaping its scrutiny and over which it would have liked to have jurisdiction.
Nonetheless, in the absence of statistical analysis estimating the number of
new concentrations that would be notified to the Commission in case the
institution introduces a size-of-transaction threshold, it is unclear whether
there indeed exists a real need for intervention. For instance, if the new
threshold sets out by the Commission is such as to capture only a limited
number of new transactions
ten per year not giving rise to competition concerns for the most part, would
the intervention still be justified? The Commission indeed should take into
account the concerns expressed by businesses and practitioners. Although in
the less than ten new cases scenario a new threshold may capture new
be considered by every company envisaging to merge and would therefore
constitute a new burden on them, thus increasing legal costs and decreasing
legal certainty. Concerning practitioners, assessing the exact value of the
transaction may turn out to be extremely complex and time consuming under
certain circumstances. Would this new burden worth having jurisdiction over
only a limited number of new transactions?
Therefore, after the consultation process, the Commission will have to strike
a balance between a real need for intervention and the necessity not to impede
discussing these issues, it is worth reminding the current state of play in EU
merger control as far as the jurisdictional provisions are concerned.
1. The Current Means of Exerting Jurisdiction Over Mergers for
the Commission
Not only has the Commission jurisdiction over mergers and acquisitions
triggering the notification thresholds set out in Article 1 of the EUMR,

24
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transactions falling short of the jurisdictional thresholds may also be referred
from NCAs to the Commission thanks to the so-called referral procedure.
1.1 . The Current Jurisdictional Thresholds in EU Merger Control

Regulation 139/2004 makes perfectly clear that the European Commission
has sole jurisdiction to review concentrations falling within its scope. 25
Therefore, concentrations having a Community dimension are assessed by the
Commission on the behalf of the 28 EU Member States plus Iceland,
Lichtenstein and Norway where the concentration has a European Economic
26
ive jurisdiction has the
double advantage of bringing legal certainty to merging parties since the
assessment can only lead to one final outcome, while reducing their legal
costs by only reporting their transaction to one competition authority within
the E
the Commission, while transactions falling short of the EUMR have to be
notified to the relevant NCAs.
The criterion for a concentration to be assessed by the Commission is to have
27 this is the so-called
Community dimension test. Another way to put this is to say that merging
parties should benefit from the one-stop-shop principle where their
28 One
transaction have cross-border or involve soway to screen the economic presence of economic agents and the potential
economic impact of a concentration in a jurisdiction is to look at the turnovers
the merging parties generate in this jurisdiction. According Article 5 of the
EUMR and to the Jurisdictional Notice, the thresholds set out in Article 1 of
29
and to individual Me
Therefore, both the General Court and
the Commission have recognised the application of Regulation 139/2004 to
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mergers involving companies established outside of the Community; 30 this is
the so-called doctrine of effect. Therefore, Article 1 of the EUMR designs the
Community dimension test based on both Community-wide and worldwide
turnovers. However, purely turnover-based thresholds are used for reasons of
concentration should ideally be defined on the basis of its effects on the
31
Yet, the effectiveness of the turnover thresholds over the last 28
years has been widely appreciated by both competition law enforcers and
businesses. As Kadar pointed out:
figures are generally clear and relatively easily accessible,
and the system has been tested for more than 25 years. Moreover, the
system today is generally recognised to be workable and effective in
identifying in most of the cases the transactions that are capable of
32
producing crossThe Community dimension test, giving sole jurisdiction to the European
Commission over transactions having cross-border impact within the EU, is
passed where the criteria displayed in Articles 1(2) and 1(3) of the EUMR are
met. According to Article 1(2) EUMR, a concentration is assumed to have a
Community dimension when the combined aggregate worldwide turnover of
Community-wide turnover of each of at least two of the merging entities is
than two-thirds of its aggregate Community-wide turnover within one and the
same Member State. In a 2009 document, the Commission acknowledged that
Article 1(2) of the EUMR constitutes the legal basis for the clear majority of
cases reported to the institution and that it operates in a satisfactory manner. 33
Article 1(3) of the EUMR was introduced in 1998 and was aiming at capturing
concentrations falling short of Article 1(2) thresholds. 34 Prior to 1998,
30
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transactions not meeting the turnovers requirements of Article 1(2) had to be
notified in several Member States, the consequence of which was to deprive
merging parties
-stopArticle 1(3) was introduced to avoid multiple filing and to make EU merger
control more effective and more coherent. According to Article 1(3) of the
EUMR, a concentration that does not meet Article 1(2) criteria will still be
deemed as having Community dimension if the combined aggregate
billion; in each of at least three Member States, the combined aggregate
turnover of all t
three Member States concerned, the aggregate turnover of each of at least two
-wide
turnover of at least two of the undertakings c
unless each of the merging entities obtains more than two-thirds of its
Community-wide turnover within one of the same Member State.
Nevertheless, the effectiveness of Article 1(3) of the EUMR is questionable.
Although the Co
35
36

Article 1(3) of the EUMR constitutes the legal
basis for only a limited number of cases reported to the Commission.37
In sum, Articles 1(2) and 1(3) of the EUMR provides three thresholds. The
first threshold concerns the worldwide turnover, which reflects the
importance of the undertakings involved in the transaction but does not show
anything about the potential effects of the operation within the Community.
The second threshold relates to the Community-wide turnover, which aims at
ensuring that the concentration has a connection to the Community territory,
this is the so-called local nexus requirement. This second threshold is the only
38 since it reflects
the economic importance of the merging parties in the Community. Finally,
the third threshold (i.e. the two-third rule) aims at drawing a line between
concentrations having a Community dimension and concentrations having a
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merely National dimension despite the importance of the companies involved
in the transaction.
In light of the above, it also appears that the turnover thresholds set out in
Article 1 of the EUMR are in accordance with the International Competition
39 The organisation recommends
40

The turnover-based thresholds of the
EUMR undeniably satisfy these criteria. Moreover, the Jurisdictional Notice
previously mentioned, read concomitantly with Article 5 of the EUMR,
constitutes a comprehensive guide helping practitioners at accurately
calculating turnover figures, so that assessing whether a transaction falls foul
Regulation 139/2004 has become a common and easy practice for
competition law practitioners. Finally, turnover thresholds constitute a
convenient tool enabling competition authorities to assess most of the
potentially problematic mergers. However, there exists a risk that potentially
fast-moving digital economy and the pharmaceutical sector. Therefore, the
EUMR already contains safety net mechanisms that allow the Commission to
review concentrations falling short of the turnover thresholds.
1.2.

Referral Mechanisms

The Merger Regulation contains some mechanisms allowing concentrations
that do not possess a Community dimension but may involve significant
cross-border effects to be referred from Member States to the Commission,
thus reducing the rigid division of competencies established by Articles 1 and
21 of the EUMR.41 On the contrary, concentrations possessing a Community
dimension but only producing substantial effects within one jurisdiction can
be referred from the Commission to the relevant Member States. The referral
procedures do not constitute a right for competition authorities, like in
voluntary notification jurisdictions, to review on-going mergers failing to be
notified like, for instance, the UK Enterprise Act enabling the CMA to open
an investigation on its own initiative where a transaction fails to be notified
39
40
41
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but can give rise to competition concerns. 42 Rather, the referral procedure
constitutes a voluntary mechanism enabling the merging parties, NCAs or the
Commission to request the operation being investigated by a particular
competition authority.
For the purpose of this article, it is only worth describing the procedures that
allow the Commission to review operations that fell short of the turnover
thresholds set out in Article 1 of the EUMR.
Article 4(5) of the EUMR, on the one hand, allows merging parties to request
their operation being investigated by the Commission where this
concentration is capable of being reviewed by at least three NCAs. This
request which must take place during the pre-notification phase must take
the form of a reasoned submission that is transmitted to the Commission.
Member States that are in principle competent to review the merger in
question can disagree with the request within 15 working days but, if none of
them express disagreement, the operation is deemed as having a Community
dimension. Accordingly, Article 4(5) referral procedure is a jurisdictional
tool that aims at making merging parties benefiting from the one-stop-shop
principle where their operation may be subject to multiple filings and thus
exposed to contradictory regulatory outcomes.
Article 22 of the EUMR procedure, on the other hand, takes place during the
post-notification phase and allows Member States to request the Commission
to investigate mergers not having a Community dimension but which may
affect trade between Member States and threaten to significantly affect
competition within the territory of the Member State or States making the
the Commission to investigate potentially harmful mergers despite the
absence of Community dimension where there exists a belief that DG Comp
services are better placed and better equipped to tackle potential competitive
harm that may arise from such concentrations.
Overall, the Articles 4(5) and 22 of the EUMR constitute a safety net tool that
allows the Commission to extend its jurisdiction prerogatives under certain
circumstances. However, as will be demonstrated in the next part, turnover
thresholds coupled with referral mechanisms are not totally hermetic and
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certain cross-border operations
the last decade.
2. A Real Need for Intervention?

As demonstrated so far, turnover thresholds coupled with referral
mechanisms seem to constitute appropriate instruments to capture the vast
majority of concentrations having a Community dimension. Moreover, as
regards turnover thresholds, their practicality and their faculty to bring legal
certainty are widely appreciated by competition law enforcers and
practitioners. Nonetheless, the Commission identified that they may not
anymore constitute appropriate tools and that certain high-profile
case in the digital and pharmaceutical industries whereby big industry players
buy highly innovative start-ups before they can even monetise their new
products or services, i.e. before they can generate turnover. 43 However, as
explained in the previous section, turnovers do not constitute a good proxy
for estimating the potential effects of a transaction on the market. Therefore,
concentrations not having a Community Dimension according to Article 1 of
the EUMR may still have an impact within the EU and be harmful for both
customers and consumers, especially when the concentration eliminates a
fast-growing new competitor, impedes innovation or is such a to grant too
much market power to one undertaking. 44
The Commission decided to open the public consultation after it identified
several high-profile cases that have or might have escaped its scrutiny.
These cases not meeting the Article 1 of the EUMR thresholds, while
undeniably having a Community dimension from an economic perspective,
can be divided into three categories. First, there are concentrations not
meeting the turnover thresholds but over which the Commission ultimately
had jurisdiction thanks to the referral procedure. Second, some cases fell short
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authorities. Finally, some high-profile transactions escaped both the
Commission and NCAs scrutiny.
2.1.

Concentrations Falling Short of the Turnover Thresholds but
Ultimately Investigated by the Commission

Under certain circumstances, Regulation 139/2004 allows the Commission
the review mergers not having a Community dimension thanks to the referral
procedure described above. For this section, it is worth noting that the
Commission assessed high-profile concentrations escaping its scrutiny in the
first place. As far as the digital sector is concerned, two highly discussed cases
need to be mentioned.
of DoubleClick by Google. 45 The concentration failed to pass the Community
dimension test but was capable of being assessed by the NCAs of five
Member States, namely Germany, Greece, Portugal, Spain and the United
Kingdom, so that the merging parties decided to refer the case to the
Commission. 46 Although the Commission cleared the concentration
unconditionally, the very least one can say is that the operation received a lot
of public attention and that the outcome of the decision has been widely
discussed.47 Google is famously known for its Internet search engine, its
mobile operating system Android or its video-sharing website YouTube.
Google was and is still also active on the online advertising market, from
which it derives most of its income, 48 by providing online advertising space
on its own websites and those of its partners. 49 Back in 2007, DoubleClick
was also active on the online advertising market but was one of the major
providers of advertising technology, rather than ad space. 50 The Commission
concluded that suppliers of ad space and ad serving technologies sell
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complementary rather than overlapping products, so that Commission carried
out an analysis of the potential competitive effects of a vertical merger. 51
Vertical mergers are assumed to be less problematic than horizontal
mergers.52 However, vertical mergers may give rise to competition concerns,
especially if they can give rise to anticompetitive foreclosure.53 The
Commission adopted an interesting reasoning and was not only concerned
about the possible anticompetitive foreclosure arising from the merger, as it
usually does, but also considered horizontal effects and especially the merged
entity ability to raise prices.54 This is because complainants expressed the
concern that, under certain circumstances, services provided by the merging
parties could be seen as substitutes, which brought some authors to identify a
an a purely vertical one. 55 The Commission heard
these concerns and after conducting an extensive economic analysis for the
two theories of harm the decision is almost 100 pages long came to the
conclusion that both anticompetitive foreclosure and price increase were
unlikely to arise after the merger because of the competitive constraints faced
by the merging parties and switching costs of customers. 56 The concentration
was finally cleared unconditionally.
Another operation that needs to be discussed is the $19 billion acquisition of
WhatsApp by Facebook. 57 This operation is most certainly the one that
incentivised the Commission to start the 2016 public consultation. 58 As for
the Google/DoubleClick merger, the operation fell short of the EUMR but
was ultimately referred to the Commission since it was capable of being
reviewed by the competition authorities of three undisclosed Member States.
Facebook is famously known for running the social network of the same name
and also provides a consumer communication app Facebook Messenger or
simply Messenger. WhatsApp, on the other hand, is a provider of consumer
communications services via the mobile app WhatsApp. Similarly to Google,
51
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Facebook sells online advertising space, while at the time of the
concentration, WhatsApp was not active on such a market. Accordingly, the
merger mainly had a horizontal dimension.
Although the merger was cleared unconditionally, the Commission identified
several theories of harm that, under certain circumstances, could have raised
serious doubts as to its compatibility with the internal market. Among them,
one received a lot of attention lately. Back in 2014, the Commission indeed
identified that:

Facebook's position in the online advertising market, thereby raising
to this possible theory of harm, post-transaction, the merged entity
could introduce targeted advertising on WhatsApp by analysing user
data collected from WhatsApp's users (and/or from Facebook users who
are also WhatsApp users). This would have the effect of reinforcing
Facebook's position in the online advertising market or sub-segments
59

Against this background, the notifying parties argued that WhatsApp data was
of negligible utility for Facebook and that they did not intend to modify the
way WhatsApp was collecting users data. 60 The Commission finally came to
the conclusion that, given the important amount of Internet user data valuable
unlikely to give rise to competition concerns. 61 However, on May 2017, the
-based
company delivered misleading information to the Commission, especially
62
A statement of
objection was sent in the end of 2016, soon after WhatsApp changed its
privacy policy, allowing its users to link their WhatsApp phone number with
their Facebook account. Although this fine does not impact the outcome of
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authorities should be more concerned about potential competition issues and
especially about interlinks that may exist or may be developed between the
acquirer and the target company. 63
What has been demonstrated in this section is that the EUMR already contains
mechanisms allowing the Commission to have jurisdiction over
concentrations not having a EU dimension. It is also worth noting that the two
mergers described above were involving digital companies and raised new,
or at least uncommon, competition concerns. Among them, the junction
between data protection and competition law is of particular relevance.
Commission ruled that personal data-related issues are not as such a matter
of competition law, 64 some authors are calling for data protection law to have
65
As far as EU merger control is
concerned, the same authors argue that data protection law could be used as
a yardstick to identify and tackle factors that may impede, post-merger, nonprice conditions on the market such as quality or incentives to innovate.66 In
competition and data protection law could work conjointly to assess the longterm impact of digital mergers on consumers.67 Data protection
considerations could thus have an important role to play in the assessment of
certain types of concentrations in the future provided the Commission has
jurisdiction over such transactions.
Therefore, although those two mergers have been cleared unconditionally,
they might have led to a substantial impediment to effective competition and
could have been blocked under certain circumstances. Therefore, in the public
interest, the Commission must have jurisdiction over this kind of cases. As
demonstrated above, the referral procedure allows the Commission to review
63
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certain concentrations not having a Community dimension. However, certain
highassessed by NCAs.
2.2.

Concentrations Involving
Investigated by NCAs

Cross-Border

Effects

but

Concentrations not passing the Community dimension test may still be
reviewed by NCAs provided they trigger their own notification thresholds.
This is the natural order of things since Article 1 of the EUMR acts as a cases
allocator, granting the Commission sole jurisdiction over cases impacting the
Community but letting Member States applying their own merger control
provisions over cases only having a limited effect within the EU or having a
particular influence within one Member State jurisdiction.68 For instance,
particular NCA to review a concentration having a Community Dimension
but only having a major impact within its own jurisdiction.
However, there might be instances where a transaction indeed involves crossborder effects in the Community but fails to trigger the notification thresholds
set out in the EUMR. But escaping review by the Commission does not
necessarily mean that a concentration will not ultimately be referred to the
Commission as shown in the previous section. Indeed, the conditions for a
referral to the Commission are not always met, especially where the
concentration is only capable of being reviewed in only one Member State.
Such a scenario is likely to happen in jurisdictions operating alternative
jurisdictional thresholds, such as the United-Kingdom for instance. In the
United-Kingdom, a concentration can be notified to the Competition and
r situation is created. Besides
exceeding a certain turnover-based threshold, a merger situation may
alternatively be created if the transaction results in a merging entity supplying
more than 25% of goods or services of a description within the UK or a
substantial part of it. 69 This notification threshold, not based on turnover
OFT

68
69

EUMR, recital 12.
Enterprise Act 2002 Sections 23(3)(a) and (b); and 24(4)(a)(b).

62

CMA in 2013, to review crossscrutiny.
The first concentration that needs to be mentioned is the $1 billion acquisition
of Instagram by Facebook in 2012.70 The OFT launched an own-initiative
merger investigation and concluded that a merger situation was indeed
created in the UK following the share-of-supply test.71 The OFT identified
both horizontal and vertical theories of harm and mainly discussed whether
the concentration could lead to a substantial lessening of competition in the
supply of photos apps and whether the merging entity could have the ability
and incentives to foreclose rival social networking platforms. However,
considering the important competitive constraints faced by the merging
parties and the lack of incentives to foreclose competitors, the concentration
was allowed to proceed without any extensive assessment. 72
Another cross-border merger escaping the Commission jurisdiction but
reviewed by the OFT is the acquisition of the Israeli mapping services
supplier Waze by Google in 2013 for $1.3 billion. 73 Similarly to the previous
transaction, the OFT launched an own-initiative merger investigation and
came to the conclusion that a relevant merger situation was created following
the share-of-supply test.74 Once again, the OFT identified several theories of
harm that could have led a to substantial lessening of competition but decided
to not challenge the merger because Waze was not constituting a strong
competitive constraint on Google Maps. 75
The two transactions mentioned above undeniable had a cross-border impact
within the EU. They were both involving an Internet giant as the acquirer and
a fast-growing challenger that had already built-up an important customer
base as the target. Although these two transactions did not fully escape
antitrust scrutiny in Europe, it is submitted that, from a regulatory point of
view, a cross-border concentration investigated by only one NCA in the EU
is totally unsatisfactory. The obvious reason behind this assertion is because
the scope of control is much narrower than for an investigation conducted by
70
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the Commission. National law provisions only apply within one Member
State and investigations conducted by NCAs only focus on their own
market. 76 Moreover, with due respect to the CMA which has always been
ranked as one of the top competition authorities in the world in terms of
competition law enforcement, 77 it is respectfully submitted that the
Commission services are better equipped to investigate transactions of this
size, what is more, especially when they are likely to involve cross-border
effects.
In conclusion, it is argued that there indeed exists an enforcement gap to be
filled as far as EU merger control is concerned. The turnover-based thresholds
used in combination with the referral procedure may, under certain
circumstances, not constitute an appropriate tool to identify and tackle all
data-driven mergers or mergers in the pharmaceutical industry.
2.3.

Concentrations That Escaped Antitrust Scrutiny in Europe

scrutiny. This category of cases is most certainly the one that would justify a
change in the jurisdictional thresholds the most. By escaping any regulatory
review in Europe, these concentrations may indeed turn out to impede
effective competition and ultimately harm consumers. It would be quasiimpossible to identify every transaction having a cross-border impact within
the Community but failing to be notified to the Commission. Nonetheless,
characterising certain of these transactions can constitute a good indication
that there indeed exists an enforcement gap needing to be filled.
In the public consultation, the Commission identified the $21 billion
acquisition of Pharmacyclics by AbbVie 78
border effect in the EEA but were not captured by the current turnover
thresholds set out in Article 1 of the Merger Regulation and thus fell outside
79 After a carefully conducted research, the
author has not been able to identify any notification within a Member State
jurisdiction, despite the important value of the transaction. AbbVie is a US76
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based pharmaceutical company generating billions of dollars of revenue,
while Pharmacyclics is an US-based biopharmaceutical company that only
started to generate significant turnover in Europe after it received the
regulatory authorisations to market its blockbuster product named Imbruvica,
a drug used in the treatment of rare forms of blood cancer.
The Commission did not explain why the transaction fell short of its
jurisdiction, neither why the transaction has not been assessed by any NCA.
Nevertheless, it seems like the transaction fell short of the EUMR because it
was not having a sufficient local nexus. The timing of the transaction is
important because this might explain why the transaction was not having a
sufficient local nexus back in 2015. The transaction has been closed in March
2015, only five months after Pharmacyclics received the marketing
authorisation to supply Imbruvica within the European Union. Therefore, it
seems very unlikely that in such a short period of time the company was able
to achieve the Community-wide turnover requirements set out in Articles 1(2)
and 1(3) of the EUMR. Nowadays, according to AbbVie latest financial
results, Imbruvica generated almost $2 billion of revenues for the company,
including $252 million generated outside of the United-States.80 These figures
constitute a good example that the market value of a target company is not
always the money it generates at the time the merger occurred, but sometimes
the intellectual
characteristics.
Another and perhaps more appealing
in the sense that the transaction
involves two internationally famous tech companies
example of
transactions that escaped merger review in Europe is the acquisition of
YouTube by Google in 2006. 81 The merger escaped antitrust scrutiny in
Europe simply because YouTube was not generating any turnover at that
time. The reasons why the merger did not give rise to important concerns back
in 2006 are totally understandable. First, the Internet was not as it is now and,
to put things in perspective, Facebook social network was for instance not
even publicly available to anyone at the time of the merger. Second, videosharing platforms were still in th
80
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had 50 million users worldwide when it has been taken over by Google. 82
Third, as far as the Internet and high-tech markets are concerned, the focus of
competition authorities was much more directed towards high-tech
companies already holding substantial market power but having businessmodels much closer to traditional manufacturing companies such as
Microsoft83 or Intel.84
However, it is submitted that competition concerns could have been identified
in 2006, provided the Commission was entitled to investigate the transaction.
The main concern that could have been identified is that the transaction not
only eliminated the fastest growing website across the globe, 85 it also
eliminated a nascent competitive constraint to the Google Videos service that
could have competed with Google on the selling of ad space within the
following years of its development. Nevertheless, the purpose of this article
is not to predict whether this transaction was compatible with the internal
market at the time of its completion. It is however worth noting that, in light
of the recent huge fine imposed on Google by the Commission86 the biggest
fine ever imposed on an individual company in Europe it is certain that
retroactively thinking, the Commission would have had liked to investigate
this transaction.
The purpose of this section was not to identify every transaction that escaped
merger review in Europe while having an undeniable economic impact within
the Community but rather to identify types of transactions that attest of the
existence of an enforcement gap in EU Merger Control. Considering the
above, it has been identified that there indeed exist cases undeniably having
a crossd put into
effect without any review within the European Union.
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As for the previous category of transactions, the two transactions described
above were involving a giant in their respective industry as the acquirer and
a fast growing competitor either holding a substantive customer-base or
holding an intellectual property right capable of generating substantive
turnover within the following years as the target. There is no big difference
between this category of transactions and the one described in the previous
section but the fact that the merging parties were not active enough in the UK
to satisfy the share of supply test. Moreover, considering the characteristics
of the digital and pharmaceutical industries, similar transactions are likely to
surge over the coming years 87 so that an appropriate regulatory answer is
needed to fill the enforcement gap, especially when the risks of incomplete
merger control enforcement are taken into consideration.
3. Risks of an Incomplete Merger Control Enforcement
basic objective of competition policy is to protect competition as the
most appropriate means of ensuring the efficient allocation of resources and
88 Accordingly,
thus efficient market outcomes
as part of competition policy pillars, merger control is not simply about
preventing anticompetitive concentrations that may lead to future abuses on
the market from arising, it is also about maintaining competitive markets that
lead to better outcomes for consumers. 89 In other words, merger control can
be seen as a tool that aims at protecting competition on the market, thus
enhancing consumer welfare in the EU.
As far as notified deals are concerned, the EUMR acts as a corrective
mechanism that aims at tackling the competition concerns the Commission
may identify. This can be done through the imposition of remedies or, in the
worst scenario, by simply blocking the notified concentration. In the majority
of these problematic cases, the Commission is concerned that, post-merger,
the merging entity may have the ability and incentives to raise prices thanks
to its enhanced market power or by affecting the structure of the market. 90 It
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comparing the current level of prices with a hypothetical increase in prices
that might have occurred following an anticompetitive merger. In that regard,
91

Nelson and Sun even go a step further by asserting that non-price benefits, i.e.

into account when assessing the effectiveness of merger policy. 92
Another feature of the EUMR that is often unnoticed is that it also acts as a
deterrent mechanism. The deterrent effect intervenes upstream when
companies envisage merging but have internalised merger control rules as
part of their decision-making process. If it is anticipated that the merger will
give rise to significant and unsolvable competition concerns, the merging
parties will not even consider notifying so that a lot of operations are
abandoned
Nelson
and Sun
93

In the same vein, Josko
is not primarily whether it leads to the correct decision in a particular case,
94

When anticompetitive transactions escape antitrust scrutiny, none of the
above benefits are likely to arise. First, by escaping merger review,
anticompetitive effects resulting from an anticompetitive concentration
cannot be tackled by Competition Authorities since they are unable to exert
jurisdiction over it. Consequently, incomplete merger control enforcement
may lead to higher prices and reduced product quality on the markets
concerned. Second, if firms internalise that certain categories of transaction
fall outside the scope of the EUMR, its deterrent effect would be null over
this kind of operations. Accordingly, anticompetitive mergers escaping
antitrust scrutiny may surge once firms have identified an enforcement gap.
91
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Overall, incomplete merger control enforcement may deprive consumers
from benefiting of efficiencies commonly assumed to be inherent in
competitive markets, i.e. low prices and good product quality, both
sustainable over time.
Some commentators argue that both the corrective and deterrent effects of the
EUMR could be substituted by an ex post application of Articles 101 and 102
TFEU to these transactions falling below the thresholds. 95 The CJEU has
indeed recognised in Philip Morris 96 and Continental Can97 that Articles 101
and 102 TFEU can apply to concentrations that do not possess a Community
dimension but may ultimately affect trade between Member States. It is
nevertheless submitted that such an approach face important shortcomings
mainly because anticompetitive practices provisions are not designed to deal
with competition concerns that may arise ex ante. A good illustration is to be
found in that fact that antitrust procedures are lengthy and complex while
merger control laws require procedures to be clear and fast in order to bring
legal certainty to merging parties.98
III.

Designing A Size-Of-Transaction Threshold

The previous section concluded that there indeed exists an enforcement gap
scrutiny while having undeniable cross-border effects may surge over the
coming years. This does not mean these mergers may turn out to be
anticompetitive, but for the sake of ensuring a hermetic merger control at EU
level, it is desirable to find means of filling the enforcement gap. The
Commission seems to believe that an efficient way of addressing this issue
-ofused in accordance
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with turnover thresholds that would not depend on the turnover generated
by the merging parties but rather on the price paid by the acquirer.
However, introducing a transaction value threshold is not as clear-cut as it
seems. In order to be in line with the ICN and OECD recommendations, 99 it
is necessary for the Commission to fulfil certain requirements. First, a precise
effectiveness of the new threshold and bring clarity as well as legal certainty
to merging parties. Second, since in the category of transactions that were
identified as escaping antitrust scrutiny in Europe domestic turnover figures
cannot be used to screen the economic presence of the target in a certain
geographic area, the Commission will have to introduce another test to screen
the economic presence of the target within the EU to justify the existence of
a sufficient local nexus. In addition, the Commission will have to
meaningfully set the transaction value capable of triggering the application of
the EUMR. But before discussing these issues, it is worth assessing whether
transaction value thresholds constitute an appropriate mean of filling the legal
gap and briefly introduce jurisdictions already operating such thresholds.
1. Is the Size-Of-Transaction Threshold the Appropriate Answer to
the Enforcement Gap?
So far, this article has concluded that there indeed exists an enforcement gap
at EU-level as far as merger control is concerned and that size-of-transaction
thresholds might constitute an appropriate mean to fill it since several
jurisdictions across the globe already (or soon will) operate such thresholds.
However, the question of the efficiency of value of transaction thresholds,
used in combination with turnover criteria, to fill the legal gap has not yet
been addressed.
Ideally speaking, notification thresholds should be qualitative rather than
quantitative since qualitative thresholds, such as market share thresholds, are
more closely related to market power and market structure than purely
quantitative thresholds. Consequently, qualitative thresholds could, in
principle, constitute a better jurisdictional trigger mechanism to capture
99
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transactions that may give rise to competition concerns as well as eliminating
a large amount of unnecessary notifications. 100 However, there appears to
exist a widely shared consensus that qualitative thresholds, and more
particularly market share thresholds, do not constitute an appropriate
jurisdictional trigger mechanism because of their ambiguous concept as well
as the substantial difficulties their computation gives rise to. 101 Moreover,
introducing market share thresholds would be contrary to the ICN
recommendations, which require notification thresholds to be clear,
understandable and based on objectively quantifiable criteria. Furthermore,
operating market share thresholds does not necessarily mean that all
potentially harmful concentrations are captured. For instance, both Spain and
Portugal operate market share thresholds as part of their merger control laws
but both jurisdictions have been unable to capture neither the
Facebook/Instagram transaction, nor the Google/Waze merger while the
-level could also be considered as
being an appropriate mean of filling the enforcement gap. It is however
suggested that such a test implies an element of arbitrariness 102 so that the
clear definition of competencies between the Commission and Member States
would be impeded. Moreover, it would be more difficult for firms to identify
gun-jumping situations so that concentrations could be consummated without
prior notification, which is undesirable for both firms and the Commission. 103
Accordingly, quantitative thresholds and especially transaction value
thresholds seem to be the appropriate way of achieving a second best
outcome, i.e. capturing most of the potentially harmful transactions that have
the potential of escaping antitrust scrutiny in Europe. The American Bar
size of transaction/size of

test) generally is more appropriate than a
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This is
because size of transaction thresholds give an estimate of a f
valuation. In other words, contrary to turnover thresholds which constitute an
objective measurement, size-of-transaction thresholds are somewhat
subjective in the sense that the value attributed to a firm may vary from one
acquirer to the other. Moreover, the price paid by the acquirer often takes into
consideration the market potential of the target company as well as assets or
patterns that are not necessarily reflected in the turnover this company
generates. In sum, the subjectivity inherent in value of transaction thresholds
makes them a more appropriate tool to screen market power because the more
a firm is valuated on financial markets, the more it is likely to impact either
positively or negatively competition in a near future.
To ensure the appropriateness of value of transaction thresholds to fill the
legal gap at EU-level, it is also worth analysing the types of transactions that
may escape antitrust scrutiny. In that regard, one could easily conclude that
transactions that may escape antitrust scrutiny in Europe share common
features. All the operations that have been discussed in Section II were
involving a big industry player generating substantial turnover as the acquirer
and a highly innovative target holding highly valuable assets and for which
the price paid was very far above market standards. Accordingly, these
transactions involve economic significance on the one hand that is better
screened by turnover thresholds and substantial market value on the other
hand better captured by value of transaction thresholds. It seems therefore
pretty obvious that the second-best solution to capture this kind of transaction
is not to introduce an independent size-of-transaction threshold but rather to
use a combined size of parties/price paid test.
However, value of transaction thresholds also face shortcomings. First,
determining the value of a transaction is a highly tricky task and figures may
values are difficult, if not impossible, to allocate to different geographic
105 so that size-of-transaction thresholds need to be coupled with
alternative local-nexus requirements to ensure that authorities review
concentrations having economic effects within their jurisdictions. It is
104
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nevertheless not impossible to address these shortcomings since several
jurisdictions across the globe already operate such notification thresholds.
2. Jurisdictions Already Operating Size-Of-Transaction Thresholds
Very few jurisdictions have value-of-transaction thresholds as part of their
merger control system. Among them, the most prominent one is most
certainly the United-States of America, which uses a size-of-transaction
threshold at Federal-level since 1976. Two other jurisdictions that recently
introduced price paid thresholds as part of their merger control instruments
are also particularly relevant to discuss for this article, namely Germany and
Austria, since they may have paved the way for the introduction of such a
threshold at EU-level.
2.1.

United States of America

Antitrust agencies in the USA, namely the Federal Trade Commission
the power, under Section 7 of the Clayton Act, to prohibit mergers wher
effect of such acquisition may be substantially to lessen competition, or to
106 The Hart-Scott-Rodino Improvement Act of
107

that makes the antitrust
agencies responsible for reviewing the antitrust implications of certain
mergers and acquisitions of voting securities and assets before those
procedural aid to Section 7 of the Clayton Act, establishing substantive
108

The HSR Act requires pre-merger notification of certain types of transactions
that trigger the notification thresholds and imposes a waiting period of 30 to
60 days before consummation to give the agencies the opportunity of
reviewing possible antitrust implications. 109 The HSR Act provide for three
threshold criteria:
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ommerce or
requirement;
As a result of the acquisition, the acquirer would hold an amount of
assets, voting securities and non-corporate interests having an
aggregate total value in excess of $80.8 million (as adjusted); 110 this
is the size-of-the-transaction test;
If the transaction does not exceed $323 million (as adjusted), one
party that can either be the acquirer or the acquired person has
worldwide sales or assets of $16.2 million or more (as adjusted) and
the other has worldwide sales or assets of $161.5 or more (as
adjusted); this is the size-of-person test that follows the same goal as
the turnover thresholds set out in the EUMR i.e. screening the
economic importance of an economic actor even though, legally
ed as being similar to
111 If the transaction exceeds $323 million, this size-ofperson test is not applicable and an HSR filing becomes necessary.
Since the third threshold is somewhat like the worldwide turnover criterion
set out in the EUMR, only the two first thresholds described above necessitate
comments for the purpose of this article. As far as the local nexus requirement
112
transaction is engaged in commerce or in an
in the USA. Compared to the Community-turnover requirement displayed in
the EUMR, the affecting commerce test grants the antitrust agencies with a
much greater margin of discretion to ascertain whether a certain operation has
a sufficient US-nexus to be reportable and then reviewed.

110
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Concerning the value of the transaction test, this threshold was introduced to
capture those transactions that are deemed to be important enough to affect
the US market since the size of the transaction is believed to correctly reflect
the market importance (or potential) of the acquired party. Nevertheless, to
ensure an efficient and not too burdensome practice surrounding this
threshold, two important considerations need to be clarified, namely: what is
As regards what is being acquired, the transaction encompasses all assets,
voting securities and non-controlling interests as well as the financial
liabilities that are held following the acquisition.113
trigger an HSR notification may need to be aggregated with what is currently
being acquired to determine whether an HSR filing is now required. As
regards the second question, the valuation depends on the nature of the assets
being acquired. For instance, publicly traded voting securities are valuated at
ities are
to better estimate the transaction value and thus increase legal certainty, the
FTC issued a practical guide summing up the valuation process.114
Another advantage the USA has over Europe, in terms of exerting
jurisdiction, is that Clayton Act Section 7 grants the federal agencies with
powers to challenge, before or after consummation, mergers potentially
raising antitrust concerns even if they fall below the HSR notification
thresholds.115 The USA is the only jurisdiction across the globe where
antitrust agencies can investigate consummated mergers falling short of the
HSR notification thresholds without time limits. 116 These powers for instance
allowed the DOJ to challen
PowerReviews, a concentration involving two firms active in the digital
industry that fell short of the HSR thresholds and had already been
credible competitor.117 Finally, in January 2014 the Court found that
113
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Bazaarvoice violated Section 7 and in April 2014 Bazaarvoice agreed to
divest all of the PowerReviews assets to a third party.
However, despite the apparent effectiveness of such discretionary powers,
introducing similar procedures in the EU would be highly controversial. Since
important to ensure that the rules dividing competencies are clear and
118 Accordingly, it seems very unlikely that similar discretionary
powers could be granted to the Commission since this could impede Member
States remaining sovereignty.
Overall, it comes with no surprise to conclude that antitrust agencies in the
USA are better equipped than the European Commission to exert jurisdiction
over problematic mergers. The FTC is therefore right to ascertain that the
occurring in the United States [are] reviewed by the antitrust agencies prior
119 Proof of this is that out of the 6
discussed in the previous section, all were investigated by one of the agencies
so that the US merger control system seems to be an appropriate benchmark
for the Commission to determine whether introducing new jurisdictional rules
would be desirable and efficient at EU-level.
2.2.

Germany and Austria

Until recently, jurisdictional thresholds in Germany were quite like those
displayed in the EUMR. In order to trigger an ARC notification, the
undertakings concerned needed to have, in the last business year preceding
and the German turnover of at least one of the undertakings concerned had to
120

Notification was (and is still) however not required
where the target is an indepe
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is a so-called de minimis market.121
122

an advisory body that is on the statutory duty to deliver an expert opinion on
relevant competition law matters every two years 123 the Federal Ministry of
Economics proposed the 9th amendment to the ARC that has been voted on
31 March 2017 by the German Federal Council and should soon come into
force.124
125 to capture and assess mergers in the digital,
pharmaceutical and technology industries so that it has believed necessary to
suggest a refinement of German and European merger control law.
Therefore, the 9th amendment to the ARC introduces, inter alia, a size-oftransaction test in Germany. From now on, where the target company has
an acquisition may
million and the target company is significantly active in Germany. 126
Accordingly, to tackle the enforcement gap that has been identified at both
European and German-level, Germany has taken the view that turnover-based
thresholds implemented in concordance with transaction value thresholds is
the appropriate way to fill the enforcement gap, as the US experience shows.
This new criterion could allow the FCO to receive from 3 to 15 additional
filings per year. Concerns were raised that this new threshold would constitute
an important burden on businesses and would thus impede the development
of digital companies in Germany. Nevertheless, Juliane Scholl, Managing
Director of the MC quite convincingly refuted this argument by replying that:
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which are even lower than the currently proposed thresholds. There is
no indication that the existing thresholds in other jurisdictions have
compromised start-up activities to date. Further, as the transaction
start-up undertakings will stay out of the reach of merger control in
Germany. Moreover, the new threshold will only enable the
competition authorities to review a merger. In the light of experience,
one may assume that merger prohibitions or even clearances with
127

In sum, the new ARC provides four criteria in order to trigger a merger
notification. The first criterion concerns the worldwide turnover, which
reflects the importance of the undertakings involved in the transaction but
does not show anything about the potential effects of the operation in
Germany. The second criterion relates to the German-wide turnover, which
aims at ensuring that the concentration has a connection to Germany. The two
additional criteria will now aim at filling the enforcement gap identified in
the EU and within several Member States by capturing those transactions
whereby the buyer is an important industry player, while the target has not
generated sufficient turnover in Germany
turnover requirement to trigger an ARC notification but is significantly
active in the country and has an important market potential that is reflected
by the price paid by the acquirer.

additional notification threshold would however be very welcomed to reduce
legal uncertainty. It is nonetheless possible to deduce, from the motivation of
considerations that are transferred from the buyer to the acquirer because of
the merger including financial liabilities and that any commonly used
method of valuation will be accepted by the FCO.128 As far as the local nexus
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act
Berg and Weinert seem to believe that a
distinction should be drawn between mature and non-mature markets to
ascertain whether an economic actor has sufficiently developed its business
to be declared significantly active in t
million threshold. 129 R&D expenditures undertaken in Germany could also
constitute an appropriate indication that innovative companies are willing to
enter and thus substantially impact the German market. 130 Nevertheless,
absent proper guidance from the FCO and subsequent case law, those
assumptions remain pure speculation.
As regards Austria, a concentration needs to be notified to the Federal
the

respectively.131 A similar enforcement gap than the German one has been
identified so that, as of November 1 st 2017, where the domestic turnover
requirement is not met, operations involving a target company significantly
active in Austria and for which the price paid in return for the acquisition
132

3. Foreseeing the Introducing of a Size-Of-Transaction Threshold at
EU-Level
designed means to tackle all sources of harm to competition and thus
133 Introducing a value of transaction threshold is unquestionably
in line with this approach.
as far as merger control is concerned. More specifically, should a value of
transaction threshold be introduced at EU-level, the Commission will have to
determine whether it is more desirable to introduce a size of transaction test
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that predominates over turnover thresholds, like in the US regime, or whether
the new value of transaction threshold should be used as a safety net to capture
transactions that escape the long-lasting operated turnover thresholds, like in
Germany and Austria. As suggested in the public consultation, 134 it is
respectfully submitted that it is more appropriate to introduce a safety net
threshold that would only be triggered if the individual Community-wide
turnover requirements of Article 1(3) are not met because the target company
has not generated sufficient turnover yet. Such a scenario would have the
double advantage of partly relying on the workable and effective turnoverbased thresholds that have been operated over the last decades, while
reinforcing the overall effectiveness of Article 1(3) which constitutes the legal
basis for only a limited number of notifications under the EUMR. 135 Article
1(2), on the other hand, should stay identical in order to remain the
jurisdictional trigger mechanism in the vast majority of cases, thus
maintaining merger control workability as well as legal certainty at EU-level.

mean that competition authorities should only intervene in necessary
circumstances in order not to constitute an unnecessary burden on economic
a
notification thresholds must be clear, understandable and based on objectively
quantifiable criteria in order to bring legal certainty to the economic actors. 136
However, concerns have been voiced, especially by competition law
practitioners, that introducing a size-of137 This is mainly
an additional and unnecessary

performance-based parameters. Moreover, the deal value may significantly
vary depending on when the transaction value is computed and may, for
instance, only trigger mandatory notification during the negotiating phase but
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not at the date of closing so that appropriate guidance as to when the deal
value must be measured will be highly expected. 138
Yet, although they may not be the most widespread notification thresholds
across jurisdictions operating merger control laws, value of transaction
thresholds are considered to be in line with the previously mentioned
principles.139 Furthermore as demonstrated by the US experience and, to a
lesser extent, by the recent amendment to the German ARC, it is not
impossible to overcome the difficulties mentioned above provided
competition authorities deliver businesses and practitioners with precise
guidance as to how and when assess a deal value. Accordingly, should a sizeof-transaction test be introduced in the EU, substantive amendments to the
Jurisdictional Notice are indispensible to maintain a high-level of legal
certainty for businesses.

transactions with a sufficient local nexus are notified for review. In light of
the stratification of competencies between the EU and Member States, this is
most certainly the most controversial issue the Commission will have to deal
with. Back in 2001, when the Commission already considered introducing a
deal value threshold in the EU, it noted that:

the opposite bias to that of turnover and asset value. However, for the
purposes of the Merger Regulation, a major inconvenience with a test
based on the value of transaction would be that such values are difficult,
if not impossible, to allocate to different geographic regions. It therefore
appears that transaction value would not be a particularly suitable test
for the Merger Regulation, as it would be unlikely to provide reliable
140
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As previously discussed, this article takes a different stance and it is
respectfully submitted that, coupled with the existing turnover thresholds,
value of transaction thresholds may constitute an appropriate jurisdictional
trigger to fill the enforcement gap provided an additional local nexus criterion
is added to the law. A first obvious candidate to replace the domestic turnover
requirements of Article 1(3) that are not met despite the important deal value

y between the areas respectively covered by [EU] law
141 in the area of anticompetitive practices.
Introducing such a requirement would ensure that transactions triggering the
new thresholds indeed have a connection to the Community. Nevertheless,
over the years, both the Commission and EU Courts have enlarged the scope
of Articles 101 and 102 TFEU by doing an extensive interpretation of the
interstate trade clause.142
Accordingly, a merger control-related interstate trade criterion would
severely increase the number of notifications at EU-level while reducing legal
certainty for businesses and is thus not desirable. 143 In fact, as suggested in
this article, arbitrariness is the enemy of a clear division of competencies
between Member States and the Commission and it is consequently submitted
that any change to the jurisdictional thresholds of the EUMR must rely on
objective criteria as much as possible, thereby not giving room to either the
Commission nor merging parties
for any misguided interpretation. A
possible solution to this local nexus issue could thus be, similarly to Germany,
to ensure that the target company is substantially active in at least three
Member States. Considerable guidance would then be necessary to define
As stressed above, this guidance, which is likely to be introduced in the
Jurisdictional Notice should the new threshold be implemented, will have to
rely on objectively quantifiable criteria such as the number of active users in
a certain perimeter, the number of employees or the amount of R&D
expenditures a company consented in respective Member States.
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s and
acquisitions of certain dimension should be notified for review. 144 Therefore,
the final important question the Commission needs to answer is at which level
should the new threshold be set. Setting a too low notification threshold
would allow the EUMR to capture a larger number of transactions that would
not require notification otherwise, which leads to two immediate
consequences. First, considering the low rate of prohibition and clearance
subject to remedies decisions, 145 a lot of these newly notified cases are likely
not to raise competition concerns at all so that they would constitute
unnecessary notifications. Second, and more importantly, a too low
notification threshold would impede the division of competences between
Member States and the Commission by capturing a lot of transactions that
would be captured by NCAs otherwise. It is for instance unconceivable that
the value of transaction triggering an EUMR notification is set at a level that
is such as to overlap with the recently introduced deal value threshold in
Germany.
On the other hand, setting a too high notification threshold would only give
the Commission jurisdiction over a limited number of cases so that the
efficiency of such a reform would be questionable. In the absence of empirical
evidence, it is impossible to foresee at which level a size of transaction
triggering EUMR notification should be set. Furthermore, as for turnover
thresholds, the Commission will have to deal with political reluctance on that
matter and it is more than likely that Member States will push to set a
threshold level as high as possible in order not to see their sovereignty
impeded to a disproportionate extent. The purpose of this article is not to
postulate a number but it is however acknowledged that the price paid in all
the transactions that have been discussed in the second section were above $1
billion so that this number could constitute an appropriate departure point in
the legislative discussions.
In light of the above considerations, it is therefore suggested that, should a
size of transaction threshold be introduced in the EU, Article 1(3) could read
as follows:
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Article 1(3) of the EUMR
A concentration that does not meet the thresholds laid down in paragraph
2 has a Community dimension where:

(a) the combined aggregate worldwide turnover of all the
undertakings concerned is
more than EUR 2 500 million;
(b) in each of at least three Member States, the combined aggregate
turnover of all the undertakings concerned is more than EUR 100
million;
(c) in each of at least three Member States included for the purpose
of point (b), the aggregate turnover of each of at least two of the
undertakings concerned is more than EUR 25 million;
(d) the aggregate Community-wide turnover of each of at least two
of the undertakings concerned is more than EUR 100 million;
(e) where the conditions laid down in points (c) and (d) are not met,
the value of the consideration paid in return for the transaction is
more than EUR 1 000 million; and
(f) at least two of the undertakings concerned are substantially
active in each of at least three Member States included for the
purpose of point (b),

unless each of the undertakings concerned achieves more than two-thirds
of its aggregate Community-wide turnover within one and the same
Member State.

IV.

Conclusion

Is there any evidence of an enforcement gap as far as EU merger control is
concerned? This article takes the view that there indeed exist an enforcement
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gap and, more importantly that this gap is likely to expand over the coming
years so that appropriate regulatory answer is needed.
As suggested by the Commission in 2016, it is suggested that this regulatory
answer could take the form of an additional jurisdictional threshold that
would allow to capture transactions involving a big industry player as the
acquirer and a target that has not yet monetised the valuable assets it holds.
Nevertheless, introducing additional jurisdictional thresholds is not as clearcut as it seems since merger control laws should also be concerned about not
constituting an unnecessary administrative burden on economic actors. In that
regard, considerable attention should be put on the concerns voiced by third
parties in the consultation process, which highlight the additional layer of
complexity a new jurisdiction threshold would put on businesses absent
proper guidance from the Commission.
Foreign jurisdiction experience in operating value of transaction thresholds
mainly in the United-States of America seem however to indicate that it is
not possible to overcome the concerns raised by third parties during the
consultation process. Taking due account of the recent reform of the
jurisdictional thresholds in Germany and Austria, as well as considering the
specificities of the European Union and especially the stratification of
competencies between Member States and the Commission in the area merger
control, this article takes the view that the regulatory answer could take the
form of slight modifications to the existing jurisdictional provisions.
Particularly, adding supplementary requirements to Article 1(3) of the EUMR
may constitute an appropriate way of bridging the gap while maintaining the
overall efficiency of EU merger control.
Nevertheless, slight amendments to the hard law necessarily mean substantial
amendments to soft law, i.e. the guidance documents in order to maintain a
clear division of competencies between Member States and the Commission.
In that regard, although this article made several suggestions, especially as
regards an additional local nexus requirement, it remains to see, should the
proposed reform come into force, how the Commission will address the
questions raised in this article.
Finally, the most important question may not be whether there exists an
enforcement gap and how it should be filled but whether the Commission is
willing to put the proposed reform into effect. A DG Competition official
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It therefore remains to see whether the
Commission is ready to take appropriate actions or, like for the acquisition of
minority shareholdings which seems not to be on the Agenda of the
Commission anymore, whether the proposed reform will, like many others,
have the effect of a sword cutting through water.
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